Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

1985

C and A Development Co., an Arizona corporation
and C and A Enterprises, an Arizona Partnership v.
Worthington and Kimball Construction Company,
a Utah general partnership, Gary Worthington and
Edwin N. Kimball, general partners and Otto
Buehner and Co. : Reply Brief of Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Robert F. Bentley; Bentley and Armstrong; LaVar E. Stark; Attorneys for Appellants.
Robert F. Babcock; Walstad and Babcock; Thomas A. Duffin; Attorney for Appellee.
Recommended Citation
Reply Brief, C & A v. Worthington & Kimball, No. 198520676.00 (Utah Supreme Court, 1985).
https://digitalcommons.law.byu.edu/byu_sc1/566

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

._ JUMENT
Ur U

4?.9

IN THE SUPREME COURT
OF THE STATE OF UTAH

Z0G7G

C & A DEVELOPMENT CO., an
Arizona corporation and C & A
ENTERPRISES, an Arizona
partnership,
Appellants,

NO.

20676

vs.
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership,
GARY WORTHINGTON and EDWIN N. KIMBALL,
general partners,
Plaintiffs and Appellees,
and
OTTO BUEHNER & CO.,
Defendant and Appellee.

APPELLANT'S REPLY BRIEF

Appeal from1 the Judgment of the 2nd
District Court for Weber County
The Honorable Ronald 0. Hyde
Robert F. Bentley
BENTLEY & ARMSTRONG
7525 East Camelback Road
Scottsdale, Arizona 85251
Attorney for Appellant
Robert Babcock
185 South State Street, #1000
Salt Lake City, Utah
Attorney for Plaintiff/Appellee
Worthington & Kimball Co.
Thomas A. Duffin
311 South State Street, #380
Salt Lake City, Utah 84111
Attorney for Defendant/Appellee
Otto Buehner & Co.

NOV 41985
Qc.b Supreme Coui\ \juh

IN THE SUPREME COURT
OF THE STATE OF UTAH
C & A DEVELOPMENT CO., an
Arizona corporation and C & A
ENTERPRISES, an Arizona
partnership,
Appellants,

NO

:>0h <

vs.
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership,
GARY WORTHINGTON and EDWIN N. KIMBALL,
general partners,
Plaintiffs and Appellees,
and
OTTO BUEHNER & CO,,
Defendant and Appellee,

APPELLANT'S REPLY BRIEF

Appeal from1 the Judgment of the 2nd
District Court for Weber County
The Honorable Ronald 0. Hyde
Robert F. Bentley
BENTLEY & ARMSTRONG
7525 East Camelback Road
Scottsdale, Arizona 85251
Attorney for Appellant
Robert Babcock
185 South State Street, #100(1
Salt Lake City, Utah
Attorney for Plaintiff/Appellee
Worthington & Kimball Co.
Thomas A. Duffin
311 South State Street, #380
Salt Lake City, Utah 8 4111
Attorney for Defendant/Appellee
Otto Buehner & Co.

TABLE OF CONTENTS
Page
OPENING STATEMENT

1

STATEMENT OF FACTS

1

SUMMARY OF ARGUMENT

3

ARGUMENT .

4

CONCLUSION

12
AUTHORITIES CITED

Good v. Christensen,
527 P.2d 223, 224 (Utah 1974)

9

Kennedy vs. New Era Industries, Inc.,
600 P.2d 534 (Utah 1979) .

4

State v. Thomas Construction Co.,Inc.
8 Kan.App.2d 283, 655 P.2d 471 (1982)

6

STATUTES CITED
Utah Rules of Procedure, Rule 54(b)

.

Utah Code Annotated 1953, Section 78-31-21

4,5,7
7

IN THE SUPREME COURT
OF THE STATE OF UTAH
C & A DEVELOPMENT CO., an
Arizona corporation and C & A
ENTERPRISES, an Arizona
partnership,
Appellants,

NO.

20676

vs.
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership,
GARY WORTHINGTON and EDWIN N. KIMBALL,
general partners,
Plaintiffs and Appellees,
and
OTTO BUEHNER & CO.,
Defendant and Appellee.

OPENING STATEMENT
This reply brief deals only with the issues presented by
Appellants in Point III in their brief as Defendant/Appellee's
brief considered only those issues.
STATEMENT OF FACTS
This action was commenced by Plaintiffs/Appellees to
recover amounts claimed to be due under the construction contract
and to enforce a mechanics lien. (Record at 10-16).

Defendant/-

Appellee, Otto Buehner & Co. counterclaimed for amounts remaining
due from Worthington & Kimball Construction Co. and crossclaimed
against Appellants to enforce its mechanic's lien.
20-36).

(Record at

Appellants crossclaimed against Defendant/Appellee, Otto

Buehner & Co., for damages as a third party beneficiary of the

subcontract between Plaintiff/Appellee, Worthington & Kimball
Construction Co., and Defendant/Appellee, Otto Buehner & Co,, and
for negligence of Defendant/Appellee, Otto Buehner & Co.

(Record

at 307-315).
An arbitration proceeding had already been commenced
between Plaintiff/Appellee, Worthington & Kimball Construction
Co., and Appellants in accordance with the contract between them.
(Record at 41-43).

Defendant/Appellee, Otto Buehner & Co. was not

a party to the arbitration

(Record at 44). In fact, while

Appellants attempted to require Defendant/Appellee Otto Buehner &
Co., to become a party to the arbitration, but it refused to do
so.

(See Addendum - Opposition to Motion for Summary Judgment).
The arbitration resolved disputes between Worthington &

Kimball Construction Co. and Appellants arising out of the performance and interpretation of the contract between Worthington &
Kimball Construction Co. and Appellant, C & A Development Co.
(Record at 44 et seq.)

After the arbitration award was made,

Worthington & Kimball Construction Co. moved to confirm the award
and Appellants moved to vacate the award.
69-70).

(Record at 41-43,

The District Court ordered that the award be confirmed

and a document denominated "Order and Judgment" was presented to
the Court and executed by it.

(Record at 160-161, 166-167).

The "Order and Judgment" did not make a determination
that there was no just reason for delay nor did it direct entry of
judgment confirming the arbitration award.

(Record at 166-167).

Subsequently, Plaintiffs/Appellees submitted to the District Court
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an Amended Judgment which made such a determination and directed
entry of judgment.

(Record at 711-713).

The Amended Judgment was

never executed by the Court.
Prior to trial, the District Court dismissed the crossclaim of Appellants against Defendant/Appellee, Otto Buehner & Co.
on the basis of collateral estoppel upon motion by Defendant/Appellee, Otto Buehner & Co.

(Record at 711-713, 975-996).

The

Court determined that while, Defendant/Appellee, Otto Buehner &
Co., was not a part of the arbitration, their claim was. (Record
at 711).

It also found that the arbitrators determined that the

sufficiency of the footings was not the responsibility of the
contractor, Worthington & Kimball Construction Co. (Id.)

The

remaining issues were tried to the Court resulting in the
Corrected Findings of Fact and Conclusions of Law (Record at
1116-1137) and the Corrected Order, Judgment and Decree of
Foreclosure (.Record at 1108-1115) which resolved all issues as to
all parties and, by which, the District Court refused to enforce a
portion of the arbitration award which it had previously ordered
be confirmed.
SUMMARY OF ARGUMENT
The issues raised by the crossclaim of Appellant had not
been adjudicated in any prior proceeding and no final order had
been entered in this case.

Thus, no final judgment existed upon

which collateral estoppel could be based.
Even if a final judgment had been entered with respect
to the arbitration award, the arbitrators in considering the

3

duties of Worthington & Kimball Construction Co* and limitations
on Appellants1 recovery under the construction contract, did not
make any determination regarding the duty of Defendant/Appellee,
Otto Buehner & Co., under its subcontract with Worthington &
Kimball Construction Co. or Appellants right to recover thereunder
as a third party beneficiary, nor did the arbitrators make any
determination regarding the common law duties or negligence of
Defendant/Appellee, Otto Buehner & Co.
ARGUMENT
The argument of Defendant/Appellee, Otto Buehner & Co.
that there was a final judgment on the basis of which Appellants1
crossclaim could be barred by collateral estoppel is without
substance.

The issue had not been adjudicated in a prior case.

There had been no prior case.
case.

The issue was first raised in this

Even if the claims had been part of the arbitration which

had been confirmed by the District Court, the "Order and Judgment"
signed by the District Court on January 23, 1984, was not a final
order.
This Court has held that orders resolving fewer than all
the issues presented must fulfill the requirements of Rule 54(b)
of the Utah Rules of Civil Procedure in order to be final as to
those issues which are resolved.

In Kennedy v. New Era

Industries, Inc., 600 P.2d 534 (Utah 1979), the Court held that a
judgment against one defendant was not final when plaintiff's
claims against other defendants as well as counterclaims and
crossclaims of one defendant remained undecided.

A

This Court noted

that in order to be final, a judgment must "fully dispose of the
case as to all of the parties and all of the claims or it must
make the required determination and expressly direct entry of
judgment as provided in Rule 54(b).

Since no finding had been

made that there was no just reason for delay and the District
Court had not directed entry of judgment, the judgment was not
final.
There is no question that the January 23, 1984, Order
and Judgment of the District Court did not resolve all issues in
this case.

The District Court did not make a determination that

there was no cause for delay nor did it direct entry of judgment
as required by Rule 54(b) for the "Order and Judgment" to be
final.

The fact that it was called a "Judgment" does not render

it final when the requirements of Rule 54(b) have not been met.
Plaintiffs/Appellees recognized that there was no final
judgment.
Judgment

They later submitted to the District Court an Amended
which made the determination required by Rule 54(b) and

expressly directed entry of judgment.

The Court did not sign the

Amended Judgment.
The fact that the Corrected Order, Judgment and Decree
of Foreclosure entered after trial herein, refused to enforce a
portion of the arbitration award further indicates that the
previous Order and Judgment was not final.

Had it been final, the

District Court could not have revised it after trial.

5

In the absence of a prior adjudication or a judgment in
this case which was final at the time of dismissal of Appellants1
crossclaim, collateral estoppel cannot apply.
Defendant/Appellee, Otto Buehner & Co., also suggests
that the Corrected Order and Judgment and Decree of Foreclosure
entered after trial was a final judgment upon which collateral
estoppel of Appellants crossclaim can be based.

That judgment had

not been entered at the time the crossclaim was dismissed.

Had

Appellants waited until the trial had been held and that judgment
entered to raise their claims against Defendant/Appellee, this
argument may have some merit.

But at the time the District Court

held that collateral estoppel was applicable, no final judgment on
the claims existed.
State v. Thomas Construction Co., Inc., 8 Kan.App.2d
283, 655 P.2d 471 (1982), cited by Defendant/Appellee, Otto
Buehner & Co., as Johnson v. Miller, in support of its argument
that collateral estoppel applies, does not support that position.
In that case, plaintiff first raised its claim in an action
brought after judgment confirming the award had been entered in a
prior case.

The claim had not been raised in the prior action

nor in the arbitration.

The court held that collateral estoppel

did not bar the claim as it had not been raised in arbitration.
Id. at pp. 474-475.

However, since plaintiff was a party to the

arbitration agreement, it was barred from litigating claims which
it had agreed would be decided by arbitration.

6

Defendant/Appellee, Otto Buehner & Co., was not a party
to the arbitration agreement and refused to become a party to the
arbitration.

If Appellants had failed in the arbitration to raise

claims against Worthington & Kimball Construction Co. which were
within the scope of the arbitration agreement, they would have
lost their right to have those claims enforced against Worthington
& Kimball Construction Co. in a later judicial proceeding.
However, they would not lose any rights against
Defendant/Appellee, Otto Buehner & Co., which was not a party to
the arbitration agreement nor to the arbitration.

Since

collateral estoppel applies only to claims which have actually
been decided, failing to raise claims in arbitration would
preserve the claims against one not a party to the arbitration.
As noted by Defendant/Appellee, Otto Buehner & Co., the
legislature has expressed its intent that judgments relating to
arbitration awards have the same force and effect as other judgments.

U.C.A. 78-31-21.

Such judgments are to be subject to the

same limitations as other judgments. Iji. Defendant/Appellee, Otto
Buehner & Co. requests this Court to exempt orders confirming
arbitration awards which adjudicate fewer than all the claims or
the rights and liabilities of fewer than all the parties in an
action from the requirements of Rule 54(b) of the Utah Rules of
Civil Procedure.

This Court must not give such orders more force

and effect than other judgments but must apply the limitations set
forth in Rule 54(b) uniformly.

In doing so, this Court must find
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there was no final judgment and collateral estoppel does not bar
Appellants• crossclaim.
Collateral estoppel is not applicable because no final
judgment relating to the claims had been entered at the time the
crossclaim was dismissed.

However, even if a final judgment had

been previously entered confirming the arbitration award, collateral estoppel would not bar the crossclaim as the claims were not
actually decided in the arbitration proceeding.
In the arbitration, Appellants did make a claim against
Worthington & Kimball Construction Co. for damages for breach of
contract and breach of warranty.

The third party beneficiary and

negligence issues raised by Appellants in their crossclaim were
not decided by arbitration.

At issue in the arbitration were the

contractual claims of Appellants and Plaintiff/Appellee,
Worthington & Kimball Construction Co.

The arbitrators considered

the duties and obligations of the parties under the contract
between C & A Development Co. and Worthington & Kimball Construction Co. as that contract was construed by the arbitrators.
Appellants' recovery was limited by the contractual limitations on
damages and warranty including the notice requirements set forth
in the agreement.

Appellants claims against Defendant/Appellee,

Otto Buehner & Co., are not based upon the contract between C & A
Development Co. and Worthington & Kimball Construction Co. nor are
they subject to the limitations of the contract.

The crossclaim

is based upon (1) the common law duties of Defendant/Appellee,
Otto Buehner & Co., and (2) Appellants rights as the third party

8

beneficiary of the subcontract between Defendant/Appellee, Otto
Buehner & Co. and Worthington & Kimball Construction Co.

Good v.

Christensen, 527 P.2d 223, 224 (Utah 1974) confirms the existence
of both contractual and tort claims arising out of construction
work such as that performed by Defendant/Appellee, Otto Buehner &
Co.
Even if Appellants1 crossclaim had been part of the
arbitration, the arbitrators did not make any determination of the
contractual or common law duties of Defendant/Appellee, Otto
Buehner & Co.

The arbitrators only had authority to resolve

disputes between Appellants and Worthington & Kimball Construction
Co.

With respect to claims against Worthington & Kimball Con-

struction Co., the arbitration award specifies several grounds,
for denial of Appellants1 arbitration claims.
indicated by the arbitrators are the following:

Among the grounds
(a) Not the

responsibility of the contractor; . . . (c) Not authorized by or
barred by the terms of the contract between the parties,. . .(e)
Not included within the scope of work to be performed by the
contractor; (f) Barred by the acts or failure to act of the owner;
and (g) Abandonment of the claim during hearings or in briefs".
(Record at 48).

If Appellants1 arbitration claims relating to

the work of Defendant/Appellee, were denied on any of these
grounds, the arbitrators never reached the issue of whether
Worthington & Kimball Construction Co. met a contractual standard
in connection with the work performed.

If the adequacy of the

work of Worthington & Kimball Construction Co. was not considered
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because the claims failed on some other grounds,

the arbitrators

certainly did not determine whether the duties of Defendant/Appellee, Otto Buehner & Co., which was not a party to the arbitration, under its subcontract or under the common law were
fulfilled.
The District Court found that the arbitrators concluded
that the adequacy of the footings was not the responsibility of
Worthington & Kimball Construction Co. under the contract.

In

other words, Worthington & Kimball Construction Co. had no duty
under the contract with respect to the sufficiency of the footings.

The arbitrators did not find that Defendants/Appellee, Otto

Buehner & Co., had no such duty under the common law or under its
subcontract.
Contrary to the assertion of Defendant/Appellee, Otto
Buehner & Co., in its brief (Reply Brief of Defendant/Appellee at
p. 12), the award did not include a finding that Worthington &
Kimball Construction Co. was not at fault, nor that it had followed the plans and specifications nor did the arbitrators determine that it had performed in accordance with the standards of the
industry.

In support of its assertion, Defendant/Appellee, Otto

Buehner & Co., misquotes that portion of the award which specifies
the arbitrators1 interpretation of the contractual duty of
Worthington & Kimball Construction Co. with respect to the soils
tests.

The award stated that _if the contractor did certain

things, it. would be relieved of liability for any failures or
defects. (Record at p. 46-47).

Defendant/Appellee, Otto Buehner &

in

Co., deletes the "if" and claims the arbitrators thereby held that
Worthington & Kimball Construction Co. had met its contractual
duty.
Even if the arbitrators had resolved the issue of the
sufficiency of the performance Worthington & Kimball Construction
Co. under the contract,

the contractual and common law duties of

Defendant/Appellee, Otto Buehner & Co., differ from the contractual duties and warranty of Worthington & Kimball Construction Co.
Appellants are not barred from maintaining their crossclaim based
on the different duties of Defendant/Appellee even if the arbitrators determined that the contractor met its contractual duty.
Defendant/Appellee, Otto Buehner & Co. also argues that
the crucial issue decided by the arbitrators was whether
Worthington & Kimball Construction Co. followed plans and specifications provided by Appellants.
Appellee, at.p.12).

(Reply Brief of Defendant/-

Nowhere in the record is there any evidence

that Appellants provided any plans to anyone.

Nor did the arbi-

trators make a determination that Defendant/Appellee, Otto Buehner
& Co., was relieved of liability because it followed plans provided to it.

In fact, Appellants1 crossclaim is in part based

upon the negligence of Defendant/Appellee, Otto Buehner & Co., in
designing structural members which were too heavy to be adequately
and uniformly supported by the footings which had been specified
by Worthington & Kimball Construction Co. and upon the failure of
Defendant/Appellee, Otto Buehner & Co., to bring this deficiency
to the attention of the contractor or owner.
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Since the common law and contractual duties of Defendant/Appellee , Otto Buehner & Co., which are the basis of the
crossclaim of Appellants differ from the contractual duties of
Worthington & Kimball Construction Co. which were the subject of
the arbitration claims and since the contractual limitations on
Appellants' arbitration claims against Worthington & Kimball
Construction Co. are not applicable to Appellants' crossclaim
against Defendant/Appellee, Otto Buehner & Co., the resolution of
the arbitration claims against Appellants does not resolve the
issues raised by the crossclaim.

Those issues have not been

resolved in any prior adjudication.

Collateral estoppel does not

bar Appellants from pursuing the crossclaim.
CONCLUSION
No prior adjudication of the issues raised by Appellants
crossclaim has occurred.

No final order had been entered herein

when the crossclaim of Appellants was dismissed.

The arbitrators

did not make any determination in the arbitration regarding the
duties of Defendant/Appellee, Otto Buehner & Co., under its
subcontract, or under the common law.

Appellants' crossclaim is

not barred by the doctrine of collateral estoppel.

The Order of

the District Court so holding must be reversed.
Respectfully submitted this

day of November, 1985.

Robert F. Bentley
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THE ASSOCIATED GEN ERAL CONTHAO. ORS

STAMDARD FORM OF
DESIGN-BUILD AGREEMENT
BETWEEN
OWNER AND CONTRACTOR
(See AGC Document 6 for Preliminary
Design Agreement and AGC Document
6b for recommended General Conditions.)
This Document has important legal and insurance consequences; consultation with an attorney and insurance consultants and carriers is encouraged with respect to its completion or modification.

AGREEMENT
Made this
of Nineteen Hundred and
BETWEEN

day of

.the O w n e r

in the year

/'

C & A Development C o * , an A r i z o n a c o r p o r a t i o n , Worthington & Kimball C o n s t r u c t i o n ,
an Utah General Partnership and L M
> Hendricksen dba Western States Construction,
a sole proprietorship / the Contractor.
t h o Ownor^ a n d
the Contractor.

For services in connection with the following described Project: (Include complete Project location
and scope) A manufacturing plant defined by preliminary drawings which have been
i n i t i a l e d by the owner and the contractor to be b u i l t on l o t #9 in the Weber Industrial
Park; Weber County, Utah.
The Owner and the Contractor agree as set forth below:

Certain provisions of this document have been derived, with modifications, from the following documents published by The American institute of Architects:
AIA Document A111, Owner-Contractor Agreement, © 1976; AIA Document A201, General Conditions, ©1976 by The American Institute of Architects. Usage
made of AIA language, with the permission of AIA, does not imply AIA endorsement or approval of this document. Further, reproduction of copyrighted AIA
materials without separate written permission from AIA is prohibited.
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The Construction Team and Extent of Agreement
THE CONTRACTOR accepts the relationship of trust and confidence established between him and the Owner by this
Agreement. He agrees to furnish the architectural, engineering and construction services set forth herein and agrees to
furnish efficient business administration and superintendence, and to use his best efforts to complete the Project in the
best and soundest way and in the most expeditious and economical manner consistent with the interests of the Owner.
1.1 The Construction Team: The Contractor, the Owner and the Architect/Engineer called the "Construction Team" shall
work from the beginning of design through construction completion. The services of
, as the Architect/Engineer, will be furnished by the Contractor pursuant to an agreement
between the Contractor and the Architect/Engineer.
1.2 Extent of Agreement: This Agreement represents the entire agreement between the Owner and the Contractor and
supersedes all prior negotiations, representations or agreements. When the Drawings and Specifications are complete,
they shall be identified by amendment to this Agreement. This Agreement shall not be superseded by any provisions of the
documents for construction and may be amended only by written instrument signed by both Owner and Contractor.
1.3 Definitions: The Project is the total construction to be designed and constructed of which the Work is a part. The
Work comprises the completed construction required by the Drawings and Specifications. The term day shall mean calendar day unless otherwise specifically designated.
ARTICLE 2
Contractor's Responsibilities
2.1

Contractor's Services

2.1.1 The Contractor shall be responsible for furnishing the Design and for the construction of the Project. The Owner
and Contractor shall develop a design and construction phase schedule and the Owner shall be responsible for prompt
decisions and approvals so as to maintain the approved schedule.
2.1.2 If the working Drawings and Specifications have not been completed and a Guaranteed Maximum Price has been
established, the Contractor, the Architect/Engineer and Owner will work closely together to monitor the design in accordance with prior approvals so as to ensure that the Project can be constructed within the Guaranteed Maximum Price.
As these working Drawings and Specifications are being completed, the Contractor will keep the Owner advised of the effects of any Owner requested changes on the Contract Time Schedule and/or the Guaranteed Maximum Price.
2.1.3
2.2

The Contractor will assist the Owner in securing permits necessary for the construction of the Project.
Responsibilities With Respect to Construction

2.2.1 The Contractor will provide all construction supervision, inspection, labor, materials, tools, construction equipment and subcontracted items necessary for the execution and completion of the Project.
2.2.2 The Contractor will pay all sales, use, gross receipts and similar taxes related to the Work provided by the Contractor which have been legally enacted at the time of execution of this Agreement.
2.2.3 The Contractor will prepare and submit for the Owner's approval an estimated progress schedule for the Project.
This schedule shall indicate the dates for the starting and completion of the various stages of the design and construction.
It shall be revised as required by the conditions of the Work and those conditions and events which are beyond the Contractor's control.
2.2.4 The Contractor shall at all times keep the premises free from the accumulation of waste materials or rubbish
caused by his operations. At the completion of the Work, he shall remove all of his waste material and rubbish from and
around the Project as well as all his tools, construction equipment, machinery and surplus materials.
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2.2.6 The Contractor shall take necessary precautions for the safety of his employees on the Work, and shall comply with
all applicable provisions of federal, state and municipal safety laws to prevent accidents or injury to persons on, about or
adjacent to the Project site. He shall erect and properly maintain, at all times, as required by the conditions and progress of
Work, necessary safeguards for the protection of workmen and the public. It is understood and agreed, however, that the
Contractor shall have no responsibility for the elimination or abatement of safety hazards created or otherwise resulting
from Work at the job site carried on by other persons or firms directly employed by the Owner as separate contractors or by
the Owner's tenants, and the Owner agrees to cause any such separate contractors and tenants to abide and adhere fully
to ail applicable provisions of federal, state and municipal safety laws and regulations and to comply with all reasonable
requests and directions of the Contractor for the elimination or abatement of any such safety hazards at the job site.
2.2.7 The Contractor shall keep such full and detailed accounts as may be necessary for proper financial management
under this Agreement- The system shall be satisfactory to the Owner, who shall be afforded access to all the Contractor's
records, books, correspondence, instructions, drawings, receipts, vouchers, memoranda and similar data relating to this
Agreement. The Contractor shall preserve ail such records for a period of three years after the final payment or longer
where required by law.
>
2o3 Royalties and Patents
2.3.1 The Contractor shall pay all royalties and license fees. He shall defend all suits or claims for infringement of any
patent rights and shall save the Owner harmless from loss on account thereof except when a particular design, process or
product is specified by the Owner. In such case the Contractor shall be responsible for such loss only if he has reason to
believe that the design, process or product so specified is an infringement of a patent, and fails to give such information
promptly to the Owner.
2.4

Warranties and Completion

2.4.1 The Contractor warrants to the Owner that all materials and equipment furnished under this Agreement will be new,
unless otherwise specified, and that ail Work will be of good quality, free from improper workmanship and defective
materials and in conformance with the Drawings and Specifications. The Contractor agrees to correct all Work performed
by him under this Agreement which proves to be defective in material and workmanship within a period of one year from
the Date of Substantial Completion as defined in Paragraph 5.2, or for such longer periods of time as may be set forth with
respect to specific warranties contained in the Specifications.
2.4.2

The Contractor will secure required certificates of inspection, testing or approval and deliver them to the Owner.

2.4.3

The Contractor will collect all written warranties and equipment manuals and deliver them to the Owner.

2.4.4 The Contractor with the assistance of the Owner's maintenance personnel, will direct, the checkout of utilities and
operation of systems and equipment for readiness, and will assist in their initial start-up and testing.
2.5

Additional Services

2.5.1 The Contractor will provide the following additional services upon the request of the Owner. A written agreement
between the Owner and Contractor shall define the extent of such additional services and the amount and manner in
which the Contractor will be compensated for such additional services.
2.5.2 Services related to investigation, appraisals or evaluations of existing conditions, facilities or equipment, or
/erificatioaof the accuracy of existing drawings or other Owner-furnished informationl an y ana a l l test oorings, soil sc
?]&&f~%*feTr2ineP
construction surveys and investigations (other.than site survey) shall .bedone by con
l
[r?„J
* CQDhpptaLtQ\\s or neflU&ts TO obtain w g h Porinc^Jte^Jhngs a f c , ..Contractor shall c-zume oil
2L5.4 Services for tenant or rental spaces not a part of this Agreement.
2L5.5 Obtaining and training maintenance personnel or negotiating maintenance service contracts.
E.2,8 Contractor shall secure and pay for a l l bonds, licenses and permits
5.2.9 Contractor shall provide the insurance for the project as provided in Paragraph
1 2 » K , and shall bear the cost o f any bonds that may be required
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Owner's Responsibilities
3d

The Owner shall provide full information regarding his requirements for the Project.

3.2 The Owner shall designate a representative who shall be fully acquainted with the Project, and has authority to approve changes in the scope of the Project, render decisions promptly, and furnish information expeditiously and in time t o
meet the dates set forth in Subparagraph 2.2,3.
topographical
3o3 The Owner shall furnish for the site of the Project all necessary surveys describing the physicaCcharacteristics, soils
reports and subsurface investigations, legal limitations,otMUylpGO|ioyi&.and a legal description.
3.4 The Owner shall secure and pay for necessary approvals, easements, assessments and charges required for the construction, use, or occupancy of permanent structures or for permanent changes in existing facilities.
3.5 The Owner shall furnish such legal services as may be necessary for providing the items set forth in Paragraph 3.4,
and such auditing services as he may require.
3.6 If the Owner becomes aware of any fault or defect in the Project or non-conformance with the Drawings or Specifications, he shall give prompt written notice thereof to the Contractor.
,3.7 The Owner ohaif provido tho inGuranoo for tho Projoct ao providod in Paragraph 12,dt and shall bear tho cost of any
faondo that may bo roquirod.
3o3 The services and information required by the above paragraphs shall be furnished with reasonable promptness at
Owner's expense and the Contractor shall be entitled to rely upon the accuracy and the completeness thereof.
3.9 The Owner shall furnish reasonable evidence satisfactory to the Contractor, prior to signing the Agreement, that sufficient funds are available and committed for the entire Cost of the Project. If the Contractor elects to execute this Agreement without having received such evidence, the Owner shall provide it within a reasonable time. The Contractor may stop
work upon fifteen days notice if such evidence has not been furnished within a reasonable time.
3.10 The Owner shall have no contractual obligation to the Contractor's subcontractors and shall communicate with
such subcontractors only through the Contractor.

ARTICLE 4
Subcontracts
4.1 All portions of the Work that the Contractor does not perform with his own forces shall be performed under subcontracts.
4.2 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any Work in connection with the Project. The term Subcontractor does not include any separate contractor employed by the Owner or the
separate contractors' subcontractors.
4.3 No contractual relationship shall exist between the Owner and any Subcontractor and the Contractor shall be responsible for the management of the Subcontractors in the performance of their Work.
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Contract Time Schedule
The Work to be performed under this Agreement shall be commenced on or about cx^i^*^
substantially completed on or a b o u t ^ /g u<> <^e-l^s
^^-^^

h^t^f^S

and shall

! The Date of Substantial Completion of the Project or a designated portion thereof is the date when construction is
fficiently complete in accordance with the Drawings and Specifications so the Owner can occupy or utilize the Project
designated portion thereof for the use for which it is intended. Warranties called for by this Agreement or by the Drawis and Specifications shall commence on the Date of Substantial Completion of the Project or designated portion
sreof. This date shall be established by a Certificate of Substantial Completion signed by the Owner and Contractor and
all state their respective responsibilities for security, maintenance, heat, utilities, damage to the Work and insurance,
is Certificate shall also list the items to be completed or corrected and fix the time for their completion and correction.
> If the Contractor is delayed at any time in the progress of the Project by any act or neglect of the Owner or by any
parate contractor employed by the Owner, or by changes ordered in the Project, or by labor disputes, fire, unusual delay
transportation, adverse weather conditions not reasonably anticipatable, unavoidable casualties, or any causes beyond
i Contractor's control, or a delay authorized by the Owner pending arbitration, then the Date for Substantial Completion
all be extended by Change Order for the period of such delay.

ARTICLE 6
Guaranteed Maximum Price
The Contractor guarantees that the maximum price to the Owner for the Cost of the Project as set forth in Article 8,
d the Contractor's Fee as set forth in Article 7, will not exceed 0 n e m i l l i o n Nine Hundred Seventy Seven Thousand
llars($ 1 , 9 7 7 , 8 1 3 . 0 0
), which sum shall be called the Guaranteed Maximum Price. Eight Hundred & T h i r t e e n
The Guaranteed Maximum Price is based upon laws, codes, and regulations in existence at the date of its establish>nt and upon criteria, Drawings, and Specifications as set forth below:
The Guaranteed Maximum Price will be modified for delays caused by the Owner and for Changes in the Project, all
rsuant to Article 9.
Allowances included in the Guaranteed Maximum Price are as set forth below:

Landscape and s p r i n k l e r s
Floor coverings
Whenever the cost is more than or less than the Allowance, the Guaranteed Maximum Price shall be adjusted by
ange Order.

ARTICLE 7
Contractor's Fee
In consideration of the performance of the Agreement, the Owner agrees to pay to the Ccntractot m current funds as

mpensation for his services a Fee as follows: Two Hundred F i f t y Seven Thousand Nine Hundred Seventy Six
X$257,976,00
: Adjustments in Fee shall be made as follows:
1.1

For Changes in the Project as provided in Article 9, the Contractor's Fee shall be adjusted as follows:

For increases in the scope of this contract the contractor shall be paid the cost of
the WOrt< plus 3 5%.
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compensate the Contractor for his increased expenses.
7o2o3 In the event the Cost of the Project pfeis the Contractor's Fee shall be less than the Guaranteed Maximum Price as
adjusted by Change Orders, the resulting savings will be shared by the Owner and the Contractor as follows:

75% to the owner - 25% to the contractor
7o2.4 The Contractor shall be paid an additional fee in the same proportion as set forth in 7.2.1 if the Contractor is placed
in charge of managing the replacement of insured or uninsured loss.
7o3 The Contractor shall be paid monthly tlsat part of his Fee proportionate to the percentage of Work completed, the
balance, if any, to be paid at the time of final payment.
7.4

Included in the Contractor's Fee are the following:

7A1 Salaries or other compensation of the Contractor's employees at the principal office and branch offices, except
employees listed in Subparagraph 8.2.3.
7.4.2

General operating expenses of the Contractor's principal and branch offices other than the field office.

7A3 Any part of the Contractor's capital expenses, including interest on the Contractor's capital employed for the
Project.
7.4.4

Overhead or general expenses of any kkidt except as may be expressly included in Article 8.

7o4„5 Costs in excess of the Guaranteed Maximum Price.

ARTICLE 8
Cost of the Project
8.1 The term Cost of the Project shall mean costs necessarily incurred in the design and construction of the Project and
shall include the items set forth below in this Article. The Owner agrees to pay the Contractor for the Cost of the Project as
defined in this Article. Such payment shall be ki addition to the Contractor's Fee stipulated in Article 7.

8.2 Cost items are as defined in cost breakdown less appropriate percentage of fee.
8.2.1

All architectural, engineering and consulting fees and expenses incurred in designing and constructing the Project.

8.2.2 Wages paid for labor in the direct empfcy of the Contractor in the performance of the Work under applicable collective bargaining agreements, or under a salary or wage schedule agreed upon by the Owner and the Contractor, and including such welfare or other benefits, if any,asmay be payable with respect thereto.
8.2.3 Salaries of Contractor's employees When stationed at the field office, in whatever capacity employed, employe 3S
engaged on the road expediting the production or transportation of material and equipment and employees from the n>Mn
or branch office performing the functions listed below:

8.2.4 Cost of all employee benefits and taxes for such items as unemployment compensation and social security, insofar
as such cost is based on wages, salaries, or other remuneration paid to employees of the Contractor and included in the
Cost of the Project under Subparagraphs 8.2.1,8-2.2 and 8.2.3.
8.2.5 The proportion of reasonable transportation, traveling and hotel and moving expenses of the Contractor or of his officers or employees incurred in discharge of duties connected with the Project.
8.2.6 Cost of all materials, supplies and equipment incorporated in the Project, including costs of transportation and
storage thereof.
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8.2.8 Cost, including transportation and maintenance, of all materials, supplies, equipment, temporary facilities and
hand tools not owned by the workmen, which are employed or consumed in the performance of the Work, and cost less
salvage value on such items used, but not consumed, which remain the property of the Contractor.
8.2.9 Rental charges of all necessary machinery and equipment, exclusive of hand tools, used at the site of the Work,
whether rented from the Contractor or others, including installations, repairs and replacements, dismantling, removal,
costs of lubrication, transportation and delivery costs thereof, at rental charges consistent with those prevailing in the
area.
8.2.10 Cost of the premiums for all insurance which the Contractor is required to procure by this Agreement or is deemed
necessary by the Contractor.
8.2.11 Sales, use, gross receipts or similar taxes related to the Project, imposed by any governmental authority, and for
which the Contractor is liable.
B.2.12 Permit fees, licenses, tests, royalties, damages for infringement of patents and costs of defending suits therefor
for which the Contractor is responsible under Subparagraph 2*3.1 and deposits lost for causes other than the Contractor's
negligence.
B.2.13 Losses, expenses or damages to the extent not compensated by insurance or otherwise (including settlement
made with the written approval of the Owner), and the cost of corrective work.
8.2.14 Minor expenses such as telegrams, long-distance telephone calls, telephone service at the site, expressage, and
similar petty cash items in connection with the Project.
5.2.15 Cost of removal of all debris.
3.2.16 Costs incurred due to an emergency affecting the safety of persons and property.
B.2.17 Cost of data processing services required in the performance of the services outlined in Article 2«
3.2.18

Legal costs reasonably and properly resulting from prosecution of the Project for the Owner.

3.2.19 All costs directly incurred in the performance of the Project and not included in the Contractor's Fee as set forth in
Paragraph 7.3.

ARTICLE 9
Changes in the Project
hi The Owner, without invalidating this Agreement, may order Changes in the Project within the general scope of this
agreement consisting of additions, deletions or other revisions, the Guaranteed Maximum Price, if established, the Contactor's Fee, and the Contract Time Schedule being adjusted accordingly. All such Changes in the Project shall be
authorized by Change Order.
M.1 A Change Order is a written order to the Contractor signed by the Owner or his authorized agent and issued after
he execution of this Agreement, authorizing a Change in the Project and/or an adjustment in the Guaranteed Maximum
D
rice, the Contractor's Fee or the Contract Time Schedule. Each adjustment in the Guaranteed Maximum Price resulting
rom a Change Order shall clearly separate the amount attributable to the Cost of the Project and the Contractor's Fee.
1.1.2 The increase or decrease in the Guaranteed Maximum Price resulting from a Change in the Project shall be deternined in one or more of the following ways:

>
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evaluation; or
9.1.2.2

by unit prices stated in this Agreement or subsequently agreed upon; or

9.1.2.3

by cost to be determined as defined in Article 8 and a mutually acceptable fixed or percentage fee; or

9.1.2.4

by the method provided in Subparagraph 9.1.3.

9.1.3 if none of the methods set forth in Clauses 9.1.2.1 through 9.1.2.3 is agreed upon, the Contractor, provided he
receives a written order signed by the owner, shall promptly proceed with the work involved. The cost of such work shall
then be determined on the basis of the reasonable expenditures and savings of those performing the work attributed to the
change, including, in the case of an increase in the Guaranteed Maximum Price, a reasonable increase in the Contractor's
Fee. In such case, and also under Clauses 9.1.2.3 and 9.1.2.4 above, the Contractor shall keep and present, in such form as
the Owner may prescribe, an itemized accounting together with appropriate supporting data of the increase in the Cost of
the Project as outlined in Article 8. The amount of decrease in the Guaranteed Maximum Price to be allowed by the Contractor to the Owner for any deletion or change which results in a net decrease in cost will be the amount of the actual net
decrease. When both additions and credits are involved in any one change, the increase in Fee shall be figured on the
basis of net increase, if any.
9.1.4 if unit prices are stated in this Agreement or subsequently agreed upon, and if the quantities originally contemplated are so changed in a proposed Change Order that application of the agreed unit prices to the quantities of Work
proposed will cause substantial inequity to the Owner or the Contractor, the applicable unit prices shall be equitably adjusted.
9.1.5 Should concealed conditions encountered in the performance of the Work below the surface of the ground or
should concealed or unknown condition s in an existing structure be at variance with the conditions indicated by the Drawings, Specifications, or Owner-furnished information or should unknown physical conditions below the surface of the
ground or should concealed or unknown conditions in an existing structure of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inherent in work of the character provided for in this Agreement,
be encountered, the Guaranteed Maximum Price and the Contract Time Schedule shall be equitably adjusted by Change
Order upon claim by either party made within a reasonable time after the first observance of the conditions.
9.2

Claims for Additional Cost or Time

9.2.1 if the Contractor wishes to make a claim for an increase in the Guaranteed Maximum Price, or increase in his Fee or
an extension in the Contract Time Schedule, he shall give the Owner written notice thereof within a reasonble time after
the occurrence of the event giving rise to such claim. This notice shall be given by the Contractor before proceeding to execute the Work, except in an emergency endangering life or property In which case the Contractor shall act, at his discretion, to prevent threatened damage, injury or loss. Claims arising from delay shall be made within a reasonable time after
the delay. Increases based upon design and estimating costs with respect to possible changes requested by the Owner,
shall be made within a reasonable time after the decision is made not to proceed with the change. No such claim shall be
valid unless so made. If the Owner and the Contractor cannot agree on the amount of the adjustment in the Guaranteed
Maximum Price, the Contractor's Fee or Contract Time Schedule, it shall be determined pursuant to the provisions of Article 16. Any change in the Guaranteed Maximum Price, the Contractor's Fee or Contract Time Schedule resulting from such
claim shall be authorized by Change Order.

93 MinorChanges m the Proiexrr shall be t h o s e . n o t - e f f e c t i n g the cost which are requested i n a
timely manner so> as nbt to cause any schedule snpage or backtracking.
9.3.1 The Owner will have authority to order minor Changes in the Work not involving an adjustment in the Guaranteed
Maximum Price or an extension of the Contract Time Schedule and not inconsistent with the intent of the Drawings and
Specifications. Such Changes may be effected by written order and shall be binding on the Owner and the Contractor.
9.4

Emergencies

9.4.1 In any emergency affecting the safety of persons or property, the Contractor shall act, at his discretion, to prevent
threatened damage, injury or loss »Any inrrQnsp in thp Piiaranteori MaYimum Price or gy.tension of timo claimod by the
•GjntfQQtoron aoeount of omorgcooyivork shall bo dotorminodoG provided in thio Article.
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Discounts
All discounts for prompt payment shall accrue to the Owner to the extent the Cost of the Project is paid directly by the
Owner or from a fund made available by the Owner to the Contractor for such payments. To the extent the Cost of the Project is paid with funds of the Contractor, all cash discounts shall accrue to the Contractor. Ail trade discounts, rebates and
refunds, and all returns from sale of surplus materials and equipment, shall be credited to the Cost of the Project.

ARTICLE 11
Payments to the Contractor
11d

Payments shall be made by Owner to Contractor according to the following procedure: One i n i t i a l

include permits, bonds, insurance and engineering fees.

draw t o

Other draws as follows:

11*1*1 On or before the 2 8 t h
<jay 0 f e a C h m 0 n t h after work has commenced, the Contractor shall submit to the
Owner an Application for Payment in such detail as may be required by the Owner based on the Work completed and
materials stored on the site and/or at locations approved by the Owner along with a proportionate amount of the Contractor's Fee for the period ending on the
2 7 t h day of the month *See Page 8A
11o1c2 Within ten (10) days after his receipt of each monthly Application for Payment, the Owner shall pay directly to the
Contractor the appropriate amounts for which Application for Payment is made therein. This payment request shall deduct
the aggregate of amounts previously paid by the Owner.
11*1e3 If the Owner should fail to pay the Contractor at the time the payment of any amount becomes due, then the Contractor may, at any time thereafter, upon serving written notice that he will stop work within five (5) days after receipt of the
notice by the Owner, and after such five (5) day period, stop the Project until payment of the amount owing has been
received. Written notice shall be deemed to have been duly served if sent by certified mail to the last business address
known to him who gives the notice.
11.1.4 Payments due but unpaid shall bear interest at the rate the Owner is paying on his construction loan or at the legal
rate, which ever is higher, provided Contractor shall have t i m e l y furnished O w n e r a l l documentation required
for such payment •
11.2 The Contractor warrants and guarantees that title to all Work, materials and equipment covered by an Application
for Payment whether incorporated in the Project or not, will pass to the Owner upon receipt of such payment by Contractor
free and clear of all liens, claims, security interests or encumbrances hereinafter referred to as Liens.
11.3 No Progress Payment nor any partial or entire use or occupancy of the Project by the Owner shall constitute an acceptance of any Work not in accordance with the Drawings and Specifications.
11.4 Final payment constituting the unpaid balance of the Cost of the Project and the Contractor's Fee shall be due and
payable when the Project is delivered to the Owner, ready for beneficial occupancy, or when the Owner occupies the Project, whichever event first occurs, provided that the Project be then substantially completed and this Agreement substantially performed. If there should remain minor items to be completed, the Contractor and the Owner shall list such items
and the Contractor shall deliver, in writing, his guarantee to complete said items within a reasonable time thereafter. The
Owner may retain a sum equal to 150% of the estimated cost of completing any unfinished items, provided that said unfinished items are listed separately and the estimated cost of completing any unfinished items is likewise listed separately. Thereafter, the Owner shall pay to Contractor, monthly, the amount retained for incomplete items as each of said items
is completed.

11.5 Before issuance of Final Payment, the Contractor shall submit satisfactory evidence that all payrolls, materials bills •
and other indebtedness connected with the Project have been paid or otherwise satisfied.
11.6 The making of Final Payment shall constitute a waiver of all claims by the Owner except those rising from:
1 1 . 7 N o payment shall be made under A r t i c l e 11 unless Contractor shall have attached to the A p p l i c a t i o
for Payment Lien Waivers, from Contractor and Sub-Contractors # as the O w n e r and the Interim
Lender shall r e q u i r e .
8
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*less a ten percent (10%) r e t a i n a g e . A t such time as, and providing f i f t y percent
(50%) of the work of the Project has been done on schedule, the retainage from that
time forward shall be f i v e percent ( 5 % ) , which retainage shall be accumulated until
the Project is completed and the final payment under the contract is m a d e .

Approved material storage sites shall include:
1. Construction location p.
^
2.

Precast plant yard

y^h<c-^r

£,

8A

*

6t*<s- c c ^ ^ ^

/&>*dcm

^ - y r ^ ^

1

n 6 tKi ,unsettled Liens.
11.6.2

Improper workmanship or defective materials appearing within one year after the Date of Substantial Completion.

11.6.3

Failure of the Work to comply with the Drawings and Specifications.

11*6.4 Terms of any special guarantees required by the Drawings and Specifications.
11o7 The acceptance of Final Payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and unsettled.

ARTICLE 12
Insurance, Indemnity and Waiver of Subrogation
12.1

Indemnity

12«1c1 The Contractor agrees to indemnify and hold the Owner harmless from all claims for bodily injury and property
damage (other than the Work itself and other property insured under Paragraph 12.4) that may arise from the Contractor's
operations under this Agreement.
12o1„2 The Owner shall cause any other contractor who may have a contract with the Owner to perform work in the areas
where work will be performed under this Agreement, to agree to indemnify the Owner and the Contractor and hold them
larmless from ail claims for bodily injury and property damage (other than property insured under Paragraph 12.4) that may
arise from that contractor's operations. Such provisions shall be in a form satisfactory to the Contractor.
12.2 Contractor's Liability Insurance

as may be m u t u a l l y agreed by Owner and Contrac

12.2.1 The Contractor shall purchase and maintain such insurances will protect him from the claims set forth below
/vhich may arise out of or result from the Contractor's operations under this Agreement whether such operations be by
limself or by any Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable: Owner shall be named an additional insured under said c o n t r a c t , w h i c h c o n t r a c t sh<
Drotect Owner t o the f u l l extent i t protects C o n t r a c t o r .
12.2.1.1 Claims under workers* compensation, disability benefit and other similar employee benefit acts which are applicable to the work to be performed.
12.2.1.2 Claims for damages because of bodily injury, occupational sickness or disease, or death of his employees under
my applicable employer's liability law.
12.2.1.3

Claims for damages because of bodily injury, or death of any person other than his employees.

12.2.1.4 Claims for damages insured by usual personal injury liability coverage which are sustained (1) by any person as a
esult of an offense directly or indirectly related to the employment of such person by the Contractor or (2) by any other
)erson.
12.2.1.5 Claims for damages, other than to the Work itself, because of injury to or destruction of tangible property, in:luding loss of use therefrom.
12.2.1.6 Claims for damages because of bodily injury or death of any person or property damage arising out of the ownership, maintenance or use of any motor vehicle.
I2.2.2 The Comprehensive General Liability Insurance shall include premises-operations (including explosion, collapse
tnd underground coverage) elevators, independent contractors, completed operations, and blanket contractual liability on
til written contracts, all including broad form property.damage coverage.

between the owner and the contractor
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a. Comprehensive General Liability
1. Personal Injury

2« Property Damage

-S B0n r f)n0.0n Each Occurrence
(Completed Operations)
$
500,000.00 Aggregate
,s

500,000.00

$ 5fif) f finn.0f)
b. Comprehensive Automobile Liability
1. Bodily Injury

2.

Property Damage

.s 500,000.00

Each occurrence

Aggregate

E a c h PerS0n

S 500,000.00

Each Occurrence

- $ 500.000.00

Each Occurrence

12.2.4 Comprehensive General Liability Insurance may be arranged under a single policy for the full limits required or by
a combination of underlying policies with the balance provided by an Excess or Umbrella Liability policy.
12.2.5 The foregoing policies shall contain a provision that coverages afforded under the policies will not be cancelled or
not renewed until at least sixty (60) days' prior written notice has been given to the Owner. Certificates of insurance showing such coverages to be in force shall be filed with the Owner prior to commencement of the Work.
12.3

Owner's Liability Insurance

12.3.1 The Owner shall be responsible for purchasing and maintaining his own liability insurance and, at his option, may
purchase and maintain such insurance as will protect him against claims which may arise from operations under this
Agreement.
12.4

Insurance to Protect Project
/Contractor
12.4.1 The'Qwnor shall purchase and maintain property insurance in a form acceptable to the Contractor upon the entire
Project for the full cost of replacement as of the time of any loss. This insurance shall include as named insureds the
Owner, the Contractor, Subcontractors and Subsubcentractors and shall insure against loss from the perils of Fire, Extended Coverage, and shall include "All Risk" insurance for physical loss or damage including without duplication of
coverage at least4ke&rvandalism, malicious mischief, transit^ collapse.'flood) earthquake, testing, and rlamagp resulting
from defective design} workmanGhi^g^^g^^l. The Owner will increase limits of coverage, if necessary, to reflect
estimated replacement cost. Th&Ovmar will be responsible for any co-insurance penalties or deductibles. If the Proj^df
covers an addition to or is adjacent to an existing building, the Contractor, Subcontractors and Subsubcontractors shall be
named as additional insureds under the Owner's Property insurance covering such building and its contents.
12.4.1.1 If the Owner finds it necessary to occupy or use a portion or portions of the Project prior to Substantial Completion thereof, such occupancy shall not commence prior to a time mutually agreed to by the Owner and Contractor and to
which Ihe insurance company or companies providing the property insurance have consented by endorsement to the
policy or policies. This insurance shall not be cancelled or lapsed on account of such partial occupancy. Consent of the
Contractor and of the insurance company or companies to such occupancy or use shall not be unreasonably withheld.

Contractor
12.4.2 The/Ow»er shall purchase and maintain such boiler and machinery insurance as may be required or necessary.
This insurance shall include the interests of the Owner, the Contractor, Cuboontraotaro and SubGuboontractorc in the
Work.
EffSFl ^rchase and maintain such insurance as will protect the Owner and Cor
uch policy will provide coverage for
use of Owner's property due to those penlJ>Uiburet
j?yppditinj unpi'mr1. Hfm"arftflaK c^ntimfjpg ftworhflflfl of the Owner and Contractor necessaiy lauo/ UApeu3u inftluiiing^
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be determined hy mutual agrppment and separate limit? of coverage fi.xod for each Horn.
Contractor

Owner

12.4.4 The^Qwnor shall file a copy of all policies with t ^ ^ g j / a e t e r b e t o ^ a n exposure to loss may occur. Copies of
any subsequent endorsements will be furnished to the^Contretotor. The'topn tractor will be givea sixty (60}
30) days notice
of cancellation, non-renewal, or any endorsements restricting or reducing coverage. If the^wfiffr-'tiffes not intend to Q^
purchase such insurance, he shall inform the^Gontraotor in writing prior to the commencement of the Work. The 6 t W *
traoter may then effect insurance which will protect the interest of himself, the Subcontractors and their Subsubcontractors in the P r °i e c t d^1-e8f4(?* w h * c h s h a l * b e a C o s t ^JE/r&£ >ro i ect P u r s u a n t *° Article 8, and ^J&U3@0te e d M a x °
imum Price shall be"moroaood by Change ^^LXL^^^^^^^^r^c^^p^0^
by failure of the*6wncr to purchase or
maintain such insurance or to so notify the Contractor, the Owner snail bear ail reasonable costs properly attributable
thereto.
12.5

Property Insurance Loss Adjustment

12.5.1 Any insured loss shall be adjusted with the Owner and the Contractor and made payable to the Owner and Contractor as trustees for the insureds, as their interests may appear, subject to any applicable mortgagee clause.
12.5.2 Upon the occurrence of an insured loss, monies received will be deposited in a separate account and the trustees
shall make distribution in accordance with the agreement of the parties in interest, or in the absence of such agreement, in
accordance with an arbitration award pursuant to Article 16. if the trustees are unable to agree between themselves on the
settlement of the loss, such dispute shall also be submitted to arbitration pursuant to Article 16.
12.6

Waiver of Subrogation

12.6.1 The Owner and Contractor waive all rights against each other, the Architect/Engineer, Subcontractors, and Subsubcontractors for damages caused by perils covered by insurance provided under Paragraph 12.4, except such rights as
they may have to the proceeds of such insurance held by the Owner and Contractor as trustees. The Contractor shall require similar waivers from ail Subcontractors and Subsubcontractors.
12.6.2 The Owner and Contractor waive all rights against each other and the Architect/Engineer, Subcontractors and Subsubcontractors for loss or damage to any equipment used in connection with the Project which loss is covered by any
property insurance. The Contractor shall require similar waivers from all Subcontractors and Subsubcontractors.
12.6.3 The Owner waives subrogation against the Contractor, Architect/Engineer, Subcontractors, and Subsubcontractors on all property and consequential loss policies carried by the Owner on adjacent properties and under property and
consequential loss policies purchased for the Project after its completion.
12.6.4 If the policies of insurance referred to in this Paragraph require an endorsement to provide for continued coverage
where there is a waiver of subrogation, the owners of such policies will cause them to be so endorsed.

ARTICLE 13
Termination of the Agreement And Owner's
Right to Perform Contractor's Obligations
13.1 Termination by the Contractor

sixty (60 )

13-1.1 If the Project is stopped for a period of thirty (00) days under an order of any court or other public authority having,
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making materialskj
unavailable, through no act or fault of the Contractor or if the Project should be stopped for a period of|thirty (SO) days byi
the Contractor for the Owner's failure to make payment thereon, then the Contractor may, upon seven days1 written notice
to the Owner, terminate this Agreement and recover from the Owner payment for all work executed, the Contractor's Pee
earned to date, and for any proven loss sustained upon any materials, equipment, tools, construction equipment and
machinery, including reasonable profit and damages.

i&

13.2

Owner's Right to Perform Contractor's Obligations and Termination by the Owner for Cause

AGCDOPtlMPNTKin c«
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to perform wcrK with his own for6v-<; li.w Owner may, after seven days' written . .. ;k,v,, during which period the Cctf^ractrr
fails to perform such obligation, make good such deficiencies. The Guaranteed Maximum Price, if any, shall be reduced by
the cost to the Owner of making good such deficiencies.
13.2.2 If the Contractor is adjudged a bankrupt, or if he makes a general assignment for the benefit of his creditors,
Dr if a receiver is appointed on account of his insolvency, or if he persistently or repeatedly refuses or fails, except in
sases for which extension of time is provided, to supply enough properly skilled workmen or proper materials, or if he
fails to make prompt payment to Subcontractors or for materials or labor, or persistently disregards laws, ordinances,
rules, regulations or orders of any public authority having jurisdiction, or otherwise is guilty of a substantial violation
of a provision of this Agreement, then the Owner may, without prejudice to any right or remedy and after giving the
Contractor and his surety, if any, seven (7) days' written notice, during which period Contractor fails to cure the violation, terminate the employment of the Contractor and take possession of the site and of ail materials, equipment,
tools, construction equipment and machinery thereon owned by the Contractor and may finish the Work by whatever
method he may deem expedient. In such case, the Contractor shall not be entitled to receive any further payment until
the Work is finished nor shall he be relieved from his obligations assumed under Article 6.
13.3 Termination by Owner Without Cause
13.3.1 If the Owner terminates the Agreement other than pursuant to Article 13.2.2, he shall reimburse the Contractor for
any unpaid Cost of the Project due him under Article 8, plus (1) the unpaid balance of the Fee computed upon the Cost of
the Work to the date of termination at the rate of the percentage named in Article 7.2.1 or if the Contractor's Fee be stated
as a fixed sum, such an amount as will increase the payment on account of his Fee to a sum which bears the same ratio to
the said fixed sum as the Cost of the Project at the time of termination bears to the adjusted Guaranteed Maximum Cost, if
any, otherwise to a reasonable estimated Cost of the Project when completed. The Owner shall also pay to the Contractor
fair compensation, either by purchase or rental at the election of the Owner, for any equipment retained. In case of such
termination of this Agreement the Owner shall further assume and become liable for obligations, commitments and unsettled claims that the Contractor has previously undertaken or incurred in good faith in connection with said Work. The Contractor shall, as a condition of receiving the payments referred to in this Article 13, execute and deliver all such papers and
take all such steps, including the legal assignment of his contractual rights, as the Owner may require for the purpose of
fully vesting in the Owner the rights and benefits of the Contractor under such obligations or commitments.

ARTICLE 14
Assignment and Governing Law
14.1 Neither the Owner nor the Contractor shall assign his interest in this Agreement without the written consent of
the other except as to the assignment of proceeds.
14.2 This Agreement shall be governed by the law in effect at the location of this Project.
ARTICLE 15
Miscellaneous Provisions

ARTICLE 16
Arbitration
16.1 All claims, disputes and other'matters in question arising out of, or relating to, this Agreement or the breach
thereof, except with respect to the Architect/Engineer's decision on matters relating to artistic effect, and except for
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unless*!^-parties mutually agree othen^ ,. This agreement to arbitrate shall be six Jfically enforceable under the
prevailing arbitration law.
16.2 Notice of the demand for arbitration shall be filed in writing with the other party to this Agreement and with the
American Arbitration Association. The demand for arbitration shall be made within a reasonable time after the claim,
dispute or other matter in question has arisen, and in no event shall it be made after the date when institution of legal or
equitable proceedings based on such claim, dispute or other matter in question would be barred by the applicable statute
Df limitations.
!6.3 The award rendered by the arbitrators shall be final and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.
16.4 Unless otherwise agreed in writing, the Contractor shall carry on the Work and maintain the Contract Time Schedule
during any arbitration proceedings and the Owner shall continue to make payments in accordance with this Agreement.
16.5 All claims which are related to or dependent upon each other shall be heard by the same arbitrator or arbitrators,
even though the parties are not the same, unless a specific contract prohibits such consolidation.
This Agreement entered into as of the day and year first written above.
OWNER:

C & A DEVELOPMENT C O . , an Arizona corporation

W O R T H I N G T O N & KIMBALL C O N S T R U C T I O N ,
an Utah General Partnership

L M
HENDR1CKSEN dba V/ESTERN STATES
C O N S T R U C T I O N , a sole proprietorship

ATTEST :

By r7\ V ) ; * A / ^ / i ^ ^

v.
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ROBERT F. BENTLEY
BENTLEY & ARMSTRONG
7525 East Camelback Road
Scottsdale, Arizona 85251
(602) 947-7775
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH
WORTHINGTON S, KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership, GARY WORTHINGTON and
EDWIN N. KIMBALL, general partners,

OPPOSITION TO MOTION
FOR SUMMARY JUDGMENT

Plaintiffs,
vs.
C & A DEVELOPMENT COMPANY, an Arizona
corporation, C & A ENTERPRISES, an
Arizona partnership, FIRST INTERSTATE
BANK OF ARIZONA, N.A., STEWART TITLE
COMPANY OF SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation, PERMALOY
CORPORATION, a Utah corporation,
OTTO BUEHNER & COMPANY, HOLBROOK
COMPANY, INC., DONALD K. LYBBERT,
dba LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING, REDD ROOFING
COMPANY and JOHN DOES 1 through 24,

CIVIL NO.

83387

Defendants.
C & A Development Co. and C & A Enterprises, by and through
their attorney, hereby oppose the Motion of Otto Buehner & Company
for Summary Judgment.

Summary Judgment based in favor of Buehner upon the
Arbitration Award is not justified as Buehner was not a party to the
Arbitration.

In fact, C & A Enterprises attempted to make Buehner a

party to the arbitration but Buehner objected and, through its
attorney stated:

"There is nothing in our contract and agreement

which requires us to be bound by any American Arbitration Association
Agreement".

(Copy of correspondence dated August 6, 1982, between

Thomas Duffin, Attorney for Buehner, and the American Arbitration
Association is attached hereto as Exhibit "A" and, by this reference
is made a part hereof.)
Since Buehner was not a party thereto, the' arbitration did
not resolve any issues between Buehner and the parties herein which
were also parties to the arbitration.

The only issues considered by

the arbitration panel were claims by one party to the arbitration
against another and defenses relative thereto.
Having refused to participate in the Arbitration or be
bound thereby, Buehner cannot now use the Arbitration Award to
bind parties to this action with respect to claims not resolved by
the arbitration.

Summary Judgment against C & A Development Co. or

C & A Enterprises must be denied.
RESPECTFULLY SUBMITTED this 9th day of March, 1984.
/s/Robert F. Bentley
Robert F. Bentley
Attorney for C & A Development Co.
and C & A Enterprises
-
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CERTIFICATE OF MAILING

I certify that on the 8th day of March, 1984, I mailed a
copy of the foregoing answer to the following:
Thomas A. Duffin
Attorney for defendant Otto Buehner & Company
311 South State, Suite 380
Salt Lake City, Utah 84111
Robert F. Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
Steven M. Ashby
Holbrook Company, Inc.
151 North 600 West
P.O. Box 226
Kaysville, Utah 84037
Joseph Smith Plumbing
483 East Maryrose Drive
Salt Lake City, Utah 84107
Michael Glassmann
Attorney for Redd Roofing
First Security Bank Building
Suite 1000
Ogden, Utah 84401
La Var E. Stark
Attorney for Defendant
First Interstate Bank of
Arizona and Security Title
Company of Salt Lake City
2651 Washington Blvd.
Suite 10
Ogden, Utah 84401

/s/Charmaine Stewart

-
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SPAFFORD, D I B B . D U F F I N & J E N S E N
ATTORNEYS
EARL S

SPAFrORD

THOMAS
JULIAN
BRUCE
GARY
W

A
D
L

HOME

BANK

311 S O U T H
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JENSEN-

SALT
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AT

LAW

BUILDING

- SUITE

380
TELEPHONE

STATE
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CITY. U T A H

OF
WILLIAM

SARNETT

KEVIN

August 6,

JACKSON*

K

531-8020

84111

D»BB

L

OLIVER

WESTERN

1982

COUNSEL
H

HENDERSON'

'MEMBER UTAH ft CALIF

MYERS

•PROFESSIONAL

CORPORATIONS

American Arbitration Association
789 Sherman Street
Denver, Colorado 80203
Attention:

Mark E. Appel
Re:

77 110 0130 82
Worthington & Kimball
Construction Company and
C & A Enterprises
Salt Lake City or Ogden, UT

Gentlemen:
In reference to the above entitled matter, enclosed you
will find our contract with Worthington and Kimball Construction
on the Permeloy Building in North Ogden, Utah. There is nothing
in our contract and agreement which requires us to be bound by
any American Arbitration Association Agreement, either in the
contract or any terms incorporated in our contract.
We, therefore, respectfully decline to submit any
questions which we have to arbitration for the following reasons:
A.

We are not required by our contract to do so;

B. We know of no problem concerning out work and
construction.
If your position is different, will you kindly let us
know the legal basis.
Thank you for your kindness.
Very truly yours,
SPAFF0RD, DIBB, DUFFIN & JENSEN

Thomas A. Duffin
TAD/psm

BARS

Page 2
Enclosures
cc:

Worthington & Kimball Construction
437 North 835 East
Lindon, Utah 84062
L. M. Henriksen
Western States Construction
790 East 400 North
Lindon, Utah 84062
VanFrank & Associates, Inc.
1399 South 700 East
Salt Lake City, Utah 84105
Buehner Concrete Co.
5200 South Main Street
Salt Lake City, Utah 84107
Robert E. Lee
Ogden Industrial Plastics Co.
2828 Eccles Avenue
Ogden, Utah 84402
Holbrook Company, Inc.
151 North 600 West
P. 0. Box 226
Kaysville, Utah 84037
Rollins, Brown & Gunnell, Inc.
1435 West 820 North
P. 0. Box 711
Provo, Utah 84601
Staker Paving & Construction Co., Inc.
15521 So. 500 West
Draper, Utah 84020
Vaughn S. Arms trong
Attorney at Law
P. 0. Box 1549
Scottsdale, Arizona

84252
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership,
Claimant,

AWARD

v.
C & A DEVELOPMENT COMPANY,
an Arizona corporation,
C & A ENTERPRISES, an
Arizona partnership, and
C & A COMPANIES, INC., an
Arizona corporation,

No. 77-110-0130-82

Respondents.

This matter came before Peter W. Billings, George E.
Lyman and B. Lue Bettilyon, sitting as a board of arbitrators,
to resolve disputes between the parties arising out of the performance and interpretation of a contract originally between C & A
Development Company, as owner, and Worthington & Kimball Construction
Company, a Utah general partnership and L. M. Hendriksen, dba
Western States Construction, a sole proprietorship, as contractor,
for the design and construction of a factory building to be occupied
by Permaloy Corporation.
Seventeen days of hearings were held on April 25 to 29,
May 16 to 20, June 20 to 24 and July 14 and 15, 1983 and the
construction site was visited by the panel and representatives of
the parties on July 14, 1983.

In addition, the arbitrators met on

July 5, 1983 to review the evidence and to prepare suggestions to
the parties as to the matters they believed should be covered by
the post-hearing briefs. During the hearings both parties were

. M

given full opportunity to call all witnesses they desired and 84
exhibits were introduced by Worthington & Kimball and 59 by the
irespondents. Both parties were given opportunity to file and did
file post-hearing and reply briefs*
Under date of August 30, 1983 Worthington & Kimball
moved to reopen the hearing to determine the respective rights and
liabilities of C & A Development Company# C & A Enterprises and
C & A Companies, Inc. under any award made in these proceedings in
light of an assignment of the original contract by C & A Development
to C & A Enterprises in March, 1981, Under date of September 29#
1983 the American Arbitration Association notified the parties that
the arbitrators had agreed to reopen the hearings. Under date of
October 18, 1983 the parties were advised the reopened hearing
would be held on October 24, 1983, limited to evidence and argument
as to whether any award can or should be made for or against any
party other than the parties to the original contract, i.e., C & A
Development Company as owner and Worthington & Kimball Construction
Company as contractor, and as to the allocation of costs and fees.
Because of the inability of counsel for respondents to
appear, the hearing scheduled for October 24, 1983 was not held.
By means of a conference telephone call, the parties stipulated
that in March, 1981 the contract between Worthington & Kimball and
C & A Development Company was assigned by C & A Development to
C & A Enterprises, an Arizona partnership of which C & A Companies
is a general partner.

The parties further agreed that respondents

should have until and including October 28, 1983 to respond in
writing to the merits of the contentions of Worthington & Kimball
set forth in their motion to reopen the hearing.

The arbitrators, therefore, vacated the hearing set for
October 24, 1983 and granted Worthington & Kimball until November 4,
1983 to respond to any arguments presented by respondents as to
the effect of the assignment on the rights and liabilities of
C & A Development Company, C & A Enterprises and C & A Companies
in the matter before the arbitrators.

The arbitrators further

directed that the memoranda to be filed by each party should also
state the position of such party as to the assessment of costs and
fees in this proceeding.
After receipt of said briefs the arbitrators met on
November 7, 1983 and, based on the evidence heard, the exhibits
introduced, the briefs of counsel and the visit to and inspection
of the construction site, make the following Findings:
1.

On or about July 2, 1980 Worthington & Kimball and

C & A Development Company entered into a contract on AGC Form No.
6a "Design - Build Agreement between Owner and Contractor."

The

only significant amendment to that form made by the parties was in
paragraph 2.5.2, to which was added the following language:
Any and all test borings, soil sampling and pre-determined
construction surveys and investigations (other than site
survey) shall be done by contractor, if contractor fails
or neglects to obtain such borings, testings, etc.,
contractor shall assume all liability for any failures in
the building as a result of any deficiency that may
result therefrom.
2.

We construe that language to mean that the parties

intended that if (a) the contractor employed a competent person
to conduct such borings, testings, etc., (b) fully informed that
person of the general nature of the planned construction, (c) the
borings, testings, etc., were performed and the report thereof
was made in accordance with standards of the industry, (d) the
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plans and specifications provided by the contractor under paragraph
2.1 complied with the findings and recommendations of the person
employed to make such borings, testings, etc., and (e) the contractor
followed such plans and specifications in the construction of the
building, the contractor is relieved of any liability for any
failures or defects in the building resulting from soil conditions,
differential settlement and the like.
3.

In March, 1981, with the consent of Worthington &

Kimball, the original contract between Worthington & Kimball and
C & A Development was assigned by C & A Development to C & A
Enterprises, an Arizona partnership of which C & A Companies, Inc.
is a general partner.

In addition, the property on which the

building was constructed was deeded by C & A Development to C & A
Enterprises.

By reason thereof, references in this award to "owner"

shall be deemed to include both C & A Enterprises and C & A
Development, jointly and severally.

We believe any allocation of

payment of the award is to be determined by agreement between them,
without necessity of any ruling by the arbitrators.

The obligation

of C & A Companies, Inc. under the award is only as a general
partner of C & A Enterprises and is determined by the provisions
of Section 48-1-12, Utah Code Annotated.
4.

The unpaid balance of the contract price, as adjusted

by change orders as provided in Article 9 of the Contract, to which
Worthington & Kimball is entitled to be paid as provided in Article
11 of the contract, is $430,053.00, subject to such deductions
therefrom as the arbitrators find to be warranted under the terms
of the contract and the evidence received with respect to the claims
of the owner.

n~?

5.

The owner is entitled to a reduction of the said

unpaid balance in the sum of $52,922.00, allocated as follows:
a.

Repairs to asphalt in parking lots and drives,
$25,125.00;

b.

Punch list items - this includes correction of
cantilever area of roof over dock, $10,000.00;

c.

Repair of external walls due to separation and
spalling, $2,500.00; and

do

Credit for payments by C & A to Worthington &
Kimball subcontractors, $15,297.00.

6e

All other claims of the owner have been carefully and

fully considered, but are denied on one or more of the following
grounds:
a.

Not the responsibility of the contractor;

b.

Not supported by the evidence;

c.

Not authorized by or barred by the terms of the
contract between the parties, including the plans
and specifications;

d.

Not quantified by reliable evidence;

e. Not included within the scope of the work to be
performed by the contractor;
f.

Barred by acts or failure to act of the owner; and

g.

Abandonment of the claim during hearings or in
briefs.

7.

The contractor is entitled to interest at the rate of

15% per annum on the sum of $377,131.00 from December 1, 1981 until
paid by owner. We select that rate in part as a measure of damages

-5-

to Worthington & Kimball for the unreasonable withholding of the
balance of the contract price.
8.

All other claims of the contractor have been fully

and carefully considered, but are denied on one or more of the
following grounds :
a.

Not the responsibility of the owner;

b.

Not supported by the evidence;

c.

Not authorized by the contract or barred by the
terms of the contract, including the plans and
specifications;

d.

Already covered in change orders executed by owner
and contractor;

e.

Not quantified by reliable evidence;

f.

Are otherwise contained in the award herein made;

g.

Barred by acts or failure to act of the contractor;
and

h.

Abandonment of claim during hearings or in briefs.

9.

Owner shall pay to contractor the sum of $377,131.00

plus interest as provided in paragraph 7 above upon the contractor
filing with the office of the American Arbitration Association in
Denver, Colorado lien waivers from the contractor and all its
subcontractors.

This requirement does not include Robert E. Lee

doing business as Ogden Industrial Plastic, who we find is not a
subcontractor of Worthington & Kimball.
10.

Administrative fees and arbitrators' fees and

expenses as determined by the American Arbitration Association office
in Denver, Colorado shall be borne 75.0% by owner and 25.0% by

-6Hi

Worthington & Kimball. All other expenses shall be allocated as
follows:
ae

The expenses of witnesses for either side shall
be paid by the party producing such witness
including witnesses produced in response to the
arbitrators1 letter to counsel dated May 27, 1983;

b.

Cost of the stenographic record, equally between
owner and Worthington & Kimball, unless they shall
have otherwise agreed prior to the receipt of this
award;

c.

All other expenses of the arbitration, as described
generally in paragraph 50 of the Construction
Industry Arbitration rulesf shall be born equally
by the parties; and

d.

The nature and amount of such expenses shall be
determined by the Denver office of the American
Arbitration Association.

DATED this ~7tj

day of November, 1983.

^3o^
....

t-ag

.

Billings,'Chai
Peter W.
W. Billings,/
Chairman

B. Lue Bettilyerr"

S 0
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IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah General Partnership,
GARY WORTHINGTON and EDWIN N.
KIMBALL, General Partners,
Plaintiffs,

MEMORANDUM DECISION

vs.
C & A DEVELOPMENT COMPANY, an
Arizona corporation, C & A
ENTERPRISES, an Arizona partnership,
FIRST INTERSTATE BANK OF ARIZONA,
STEWART TITLE COMPANY, et al.,
Civil No.

83387

Defendants.

Having
argument
their

thereon,

powers,

evidence

studied

that

no

the parties1

I find

that

evidence

award

was

of

memoranda

the arbitrators
misconduct

procured

by

or

fraud

Plaintifffs motion to confirm award is granted.

and

heard

oral

did not exceed
partiality,
or

other

no

means.

Defendants C & A

Development Company and C & A Enterprises motion to vacate the
award is denied.
DATED this ' ^

day of January, 1984.

Page 2
Memorandum Decision
Case No. 83387

CERTIFICATE OF SERVICE
I hereby certify that on this

day of January, 1984,

a true and correct copy of the foregoing Memorandum Decision was
served upon the following:

Robert F.
Attorneys
185 South
Salt Lake

Babcock
for Plaintiff
State, Suite 1000
City, Utah 84111

Robert F. Bentley
Attorney for Defendant
C & A Companies, Inc.
P. 0. Box 1549
Scottsdale, Arizona 84252
LaVar E. Stark
Attorney for Stewart Title
2651 Washington Blvd. #10
Ogden, Utah 84401
Joseph Smith Plumbing
483 E. Maryrose Drive
Salt Lake Cityf Utah 84037

Thomas A. Duffin
Attorney for Buehner
311 South State #380
Salt Lake City, DT 84111
Michael J. Glasmann
Attorney for Redd Roffing
1000 First Security Bank
Ogden, Utah 84401
David B. Smith
First Interstate Bank of
Arizona
P. 0. Box 20551
Phoenix, Arizona 85036
Steven M. Ashby
Holbrook Company, Inc.
151 North 600 West
Kaysville, Utah 84037

PAULA CARR, Secretary

RECEIVED JA;; 2 s

m

R6bert F. *abcock of
WALSTAD KASIMER ^ANSEY & ITTIG
Attorneys for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
Telephone: (801) 531-7000

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF WEBER, STATE OF UTAH
WORTHINGTON <5c KIMBALL CONSTRUCTION
COMPANY, a Utah General Partnership,
et al,

ORDER AND JUDGMENT

Plaintiffs,
vs.
C (5c A DEVELOPMENT COMPANY, et al,

Civil NOe 83387

Defendants.
Plaintiff's Motion to Confirm Award and Defendant's Motion to Vacate Award
came on regularly for hearing on January 6, 1984 at 11:00 a.m. before the Honorable
Ronald O. Hyde.

Robert F. Babcoek was present and representing Plaintiffs.

Robert

F. Bentley and Vaughn Armstrong were present and representing Defendants C & A
Development Company and C & A Enterprises.

LaVar E. Stark was present and

representing Defendant Stewart Title. Thomas A. Duffin was present and representing
Buehner Concrete.

Michael J. Glassman was present and representing Redd Roofing.

The Court having considered the respective motions and having been fully
advised as to the Pleadings, the parties' memoranda and having heard oral argument
thereon,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
that Plaintiff's Motion to Confirm Award is granted and Defendants C & A Development
Company and C & A Enterprises' Motion to Vacate Award is denied.

- z -

IT IS FURTHER ORDERED that Plaintiff recover judgment against C & A
Development Company, an Arizona Corporation, and C & A Enterprises, an Arizona
general partnership, with C & A Companies, Inc., an Arizona Corporation, Frank Se
Campbell, Robert A. Campbell, F* Richard Campbell, Gary Dee Jones, and Robert F e
Bentley, as general partners, the sum of $377,131*00 plus interest at the rate of fifteen
percent (15%) per annum from December 1, 1981 until paid together with costs as
awarded*
DATED this

day of January, 1984.
BY THE COURT:

Ronald O. Hyde, District Judge
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the foregoing Order and
Judgment, postage thereon fully prepaid, this

\|

day of January, 1984, to the

following:
Robert F . Bentley
Vaughn Armstrong
C & A Companies, Inc.
P. O. Box 1549
Scottsdale, AZ 84252

Thomas A. Duffin
Attorney for Otto Buehner
311 South State
Suite 380
Salt Lake City, Utah 84111

LaVar E. Stark
Attorney for Stewart Title
2651 Washington Blvd. #10
Ogden, Utah 84401

Michael Glassman
Attorney for Redd Roofing
First Security Bank Bldg. #1000
Ogden, Utah 84401

Steven M. Ashby
Holbrook Company, Inc.
151 North 600 West
P. O. Box 226
KaysviUe, Utah 84037

Jeff WiUis
Streich, Lang, Weeks & Cardon
P. O. Box 471
Phoenix, AZ 85001

Joseph Smith Plumbing
483 E. Maryrose Drive
Salt Lake City, Utah 84107

.

_,
ii

-0\sjT -&
Robert F. Babcock (#0158)
WALSTAD <5c FAUST
Attorneys for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
Telephone: (801) 531-7000
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF WEBER, STATE OF UTAH
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah General Partnership, et al,

AMENDED
JUDGMENT

Plaintiffs,
vs.
C & A DEVELOPMENT COMPANY, et al,
Civil No. 83387
Defendants.
Plaintiff's Motion to Confirm Award and Defendant's Motion to Vacate Award
came on regularly for hearing on January 6, 1984 at 11:00 a.m. before the Honorable
Ronald O. Hyde.

Robert F. Babcock was present and representing Plaintiffs.

Robert

F. Bentley and Vaughn Armstrong were present and representing Defendants C & A
Development Company and C & A Enterprises.
representing Defendant Stewart Title.
Buehner Concrete.

LaVar E. Stark was present and

Thomas A. Duffin was present and representing

Michael J. Glassman was present and representing Redd Roofing.

The Court having considered the respective motions and having been fully
advised as to the Pleadings, the parties' memoranda and having heard oral argument
thereon,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
that Plaintiff's Motion to Confirm Award is granted and Defendants C & A Development
Company and C <5c A Enterprises' Motion to Vacate Award is denied.
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IT IS FURTHER ORDERED that Plaintiff recover judgment against C & A
Development Company, an Arizona Corporation, and C & A Enterprises, an Arizona
general partnership, with C & A Companies, Inc., an Arizona Corporation, Frank S*
Campbell, Robert A. Campbell, F. Richard Campbell, Gary Dee Jones, and Robert FG
Bentley, as general partners, the sum of $377,131.00 plus interest at the rate of fifteen
percent (15%) per annum from December 1, 1981 until paid together with costs as
awarded.

In accordance with Rule 54(b) of the Utah Rules of Civil Procedure there is

no just reason for delaying the entry of this judgment and the Court hereby expressly
directs the entry of this judgment as a final judgment.
DATED this

day of October, 1984.
BY THE COURT:

Ronald O. Hyde, District Judge
CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the foregoing Amended
Judgement was mailed, postage thereon fully prepaid, this ^Tr\

day of October, 1984,

to the following:
Robert F. Bentley
Vaughn Armstrong
C <Sc A Companies, Inc.
P.O. Box 1549
Scottsdale, AZ 84252

Thomas A. Duffin
Attorney for Otto Buehner &
Joseph Smith Plumbing
311 South State, Suite 380
Salt Lake City, Utah 84111

LaVar E. Stark
Attorney for Stewart Title
2651 Washington Blvd. #10
Ogden, Utah 84401

^
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ROBERT F. BENTLEY
BENTLEY St ARMSTRONG
7525 East Camelback Road
Scottsdale, Arizona 85251
(602) 947-7775

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership, GARY WORTHINGTON and
EDWIN N. KIMBALL, general partners.
Plaintiffs,
vs.
C & A DEVELOPMENT COMPANY, an Arizona
corporation, C & A ENTERPRISES, an
Arizona partnership, FIRST INTERSTATE
BANK OF ARIZONA, N.A., STEWART TITLE
COMPANY OF SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation, PERMALOY
CORPORATION, a Utah corporation,
OTTO BUEHNER & COMPANY, HOLBROOK
COMPANY, INC., DONALD K. LYBBERT,
dba LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING, REDD ROOFING
COMPANY and JOHN DOES 1 through 24,

ANSWER OF C & A
DEVELOPMENT CO. AND
C St A ENTERPRISES
TO CROSS CLAIM OF
DEFENDANT OTTO
BUEHNER St COMPANY
AND CROSS CLAIM OF
C & A DEVELOPMENT CO.
AND C & A ENTERPRISES
CIVIL NO.

83387

Defendants.
COME NOW Defendants, C & A Development Co. and C & A
Enterprises, and by way of answer to the Crossqlaim of Defendant,
Otto Buehner & Company, admit, deny and allege as follows:

FIRST DEFENSE
Answering Defendants hereby allege that the Counterclaim
and Crossclaim of Defendant, Otto Buehner & Company fails to state
a claim upon which relief may be granted*
SECOND DEFENSE
The Notice of Lien of referred to in the Counterclaim and
the Crossclaim of Defendant, Otto Buehner & Company is not valid.
THIRD DEFENSE
The Notice of Lien recorded by Defendant, Otto Buehner &
Company, was not recorded within the time specified in Utah Code
Annotated, 1953, Section 38-1-1 et seq.
FOURTH DEFENSE
The right of action set forth in the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, did not accrue
within twelve months before commencement of the action, and is
therefore barred by the provisions of Utah Code Annotated, 1953,
Section 38-1-11 and 14-2-1 et seq.
ANSWER TO COUNTERCLAIM AND CROSS-CLAIM
NATURE OF THE PARTIES
1.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 1 of the Counterclaim and

-
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Cross-claim of Defendant Otto Buehner & Company and therefore deny
the same.
2.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 2 of the Counterclaim and
Cross-claim of Defendant Otto Buehner & Company and therefore deny
the same.
3.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 3 of the Counterclaim and
Cross-claim of Defendant, Otto Buehner & Company, and therefore deny
the same.
JURISDICTION AND VENUE
4.

Answering Defendants admit the allegations contained in

Paragraph 4 of the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company.
5.

Answering Defendants deny each and every allegation

contained in Paragraph 5 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
FIRST CAUSE OF ACTION
Answering Defendants make no response in connection
therewith, inasmuch as said claims are not against these Defendants.

-
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SECOND CAUSE OF ACTION
6.

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 6 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, and therefore deny
the same.
7.

Answering Defendants admit the allegations contained in

Paragraph 7 of the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company.
8*

Answering Defendants admit that on or about the 2nd day

of July, 1980, C & A Development Co. entered into a contract with
Plaintiff, Worthington & Kimball Construction Co. and L.M.
Henrickson d/b/a Western States Construction for the construction of
certain improvements in Weber County.

Answering Defendants deny each

and every allegation contained in Paragraph 8 of the Counterclaim
and Crossclaim of Defendant, Otto Buehner & Company, which has not
been specifically admitted herein.
9.

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 9 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, and therefore deny
the same.

-
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10•

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 9 of the Counterclaim and
Crossclaim of Defendant Otto Buehner & Company, and therefore deny
the same,
11.

Answering Defendants deny each and every allegation

contained in Paragraph 11 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
12.

Answering Defendants admit that Defendant, Otto

Buehner & Company, filed a Notice of Lien with the office of the
County Recorder of Weber County, State of Utah; but deny that said
notice was filed within the time required by law, that Defendant,
Otto Buehner & Company, should be allowed any attorney's fee in
connection with said lien, and further deny each and every additional
allegation contained in Paragraph 12 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company which has not been
specifically admitted herein.
13•

Answering Defendants admit that C & A Enterprises,

Permaloy Corporation and First Interstate Bank of Arizona, N.A.
claim an interest in the premises in Weber County, Utah but deny each
and every additional allegation contained in Paragraph 13 of the
Counterclaim and Crossclaim of Defendant, Otto Buehner & Company,
which has not been specifically admitted herein.

-
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14.

Answering Defendants deny each and every allegation

contained in Paragraph 14 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
15.

Answering Defendants deny each and every allegation

contained in the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company, except as specifically admitted herein.
CROSS CLAIM OF C & A DEVELOPMENT CO. AND C & A ENTERPRISES
For Cross Claim against Otto Buehner & Company, C & A
Devleopment Co. and C & A Enterprises hereby allege as follows:
1.

C & A Development Co. is an Arizona corporation and

C & A Enterprises is an Arizona partnership licensed to do business
in the State of Utah under the name of C & A Industrial.

Cross Claim

Defendant, Otto Buehner & Company, is a corporation, organized and
existing under the laws of the State of Utah, with its principal
place of business located in Salt Lake County, Utah.
2.

On or about July, 1981, Otto Buehner & Company entered

into a contract with Worthington & Kimball Construction Company for
design, fabrication and installation of walls and roof of a building
to be built for C & A Development Co.
3.

in Weber County, Utah.

This court has jurisdiction over the Cross Claim of

C & A Development Co. and C & A Enterprises.

-
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FIRST CAUSE OF ACTION

4.

C & A Development Co. and C & A Enterprises hereby

incorporate into and make a part hereof their Answers to the
allegations contained in Paragraphs 1 through 3 of their Cross Claim.
5.

C & A Development Co. and C & A Enterprises, as its

successor in interest, are third party beneficiaries of the contract
between Otto Buehner & Company and Worthington & Kimball Construction
Company.
6.

Otto Buehner & Company failed to perform its work under

the contract in a good and workmanlike manner.
7.

Said failure to perform such work under the contract in

a good and workmanlike manner has caused damage to C & A Development
and C & A Enterprises in an amount to be proved at trial.
SECOND CAUSE OF ACTION

8.

Defendants, C & A Development Co. and C & A

Enterprises, incorporate into and make a part hereof the allegations
contained in Paragraphs 1 through 7 of their Cross Claim against
Otto Buehner & Company.
9.

Cross Claim Defendant, Otto Buehner & Company,

negligently installed the walls and roof on footings which it knew or
should have known were inadequate to provide adequate support.
-
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9.

Said negligence has caused damage to C & A Development

Co* and C & A Enterprises in an amount to be proved at trial.
WHEREFORE, these Defendants pray that:
1.

Defendant Otto Buehner & Company take nothing by its

cross claim, that the same be dismissed and for costs and general
relief;
2.

That Judgment be entered in favor of C & A Development

Co. and C & A Enterprises and against Otto Buehner & Company and that
damages in an amount to be proved at trial together with costs
incurred herein be awarded C & A Development Co. and C & A
Enterprises from Otto Buehner & Company.
DATED this 17th day of February, 1984.

/s/Robert F. Bent ley
Robert F. Bentley
Attorney for Defendants
C & A Development Co. and
C & A Enterprises

-
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CERTIFICATE OF MAILING

I certify that on the 17th day of February, 1984, I
mailed a copy of the foregoing answer to the following:
Thomas A. Duffin
Attorney for defendant Otto Buehner & Company
311 Soutyh State, Suite 380
Salt Lake City, Utah 84111
Robert F. Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
Steven M. Ashby
Holbrook Company, Inc.
151 North 600 West
P.O. Box 226
Kaysville, Utah 84037
Joseph Smith Plumbing
483 East Maryrose Drive
Salt Lake City, Utah 84107
Michael Glassmann
Attorney for Redd Roofing
First Security Bank Building
Suite 1000
Ogden, Utah 84401
La Var E. Stark
Attorney for Defendant
First Interstate Bank of
Arizona and Security Title
Company of Salt Lake City
2651 Washington Blvd.
Suite 10
Ogden, Utah 84401

/s/Charmaine Stewart
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IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL, et al.,

]
i

Plaintiffs,

MEMORANDUM DECISION

vs.
C & A DEVELOPMENT
COMPANY, et al.,

]
]
>
]

Defendants.

I

hold

that

personally

part

of

while
and

Otto

involved

Case No.

Buehner
in

83387

& Company

the

were

arbitration

not

dispute

between Kimball Construction and C & A Enterprises, their claim
was*

That the arbitration decision is dispositive of the claims

between Kimball
estoppel

and C & A*

is applicable

to

That
the

the doctrine

claim

of

Otto

of

collateral

Beuhner

and

is

binding upon C & A Companies as to the amount due and owing*
The arbitration dispute also settled the responsibility
for any failures or defects in the building resulting from soil
conditions, defferential settlement and the like. The sufficiency
of the footings was determined by the arbitration board not to be
the

responsibility

application

of

of

the

collateral

contractor;
estoppel

responsibility of Otto Beuhner.

also

therefore,
found

not

through
to

be

the
the

-2-

In other words, the counterclaim of C & A Enterprises
against Otto Beuhner

is barred on the basis of the collateral

estoppel doctrine.
As to whether or not Otto Buehner substantially complied
with

the

notice

provisions

of mechanic1s

liens,

the

decision

thereon is reserved for trial with the other questions of the
validity of liens.
DATED this

. day of November, 1984.

CERTIFICATE OF SERVICE
I hereby certify that on this

day of November, 19 84f

a true and correct copy of the foregoing Memorandum Decision was
served upon the following:
Robert F. Bentley
Attorney for C & A Enterprisesr Inc9
7525 East Camelback Road
Scottsdale, Arizona 85251
LaVar E. Stark
Attorney for Security Title and
First Interstate Bank
24 85 Grant Avenue
Ogden, Utah 84401
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Steven M. Ashby
Attorney for Holbrook Company
151 North 600 West
Kaysville, Utah 84037
Michael Glasmann
Attorney for Redd Roofing Company
1000 First Security Bank Building
Ogden, Utah 84401
Robert P. Babcock
Attorney for Plaintiffs
185 South State, Suite 1000
Salt Lake City, Utah 84111
Thomas A. Duffin
Attorney for Defendant Otto Beuhner
311 South State, Suite 380
Salt Lake City, Utah 84111

PAULA CARR, Secretary

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL, et al.,
MEMORANDUM DECISION

Plaintiffs,
vs.
C & A DEVELOPMENT
COMPANY, et al.,

Case No.

83387

Defendants.

As to the question of the date of final completion of
the prime contract.

I find that the date of the delivery of the

certificate of substantial completion is not the key date.
find

that

the evidence

shows that

the plaintiffs

were

I

doing

continual work in the nature of punch list corrections up to the
date they were requested to leave.

I find that the date of

November 12, when they went in and dug the final trench, was the
date of final completion.

I further find that this work was done

in good faith and not for the purpose of extending the lien date.
The application of final payment was not made until after this
date

which

is

further

evidence

complete the punch list work.

of

good

faith

in trying

to

I further find that the continual

work on the punch list was not trivial or minor, but was a good
faith attempt to remedy defects as requested by the owner.

-?*i
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As to the Otto Beuhner lien.

This lien was filed within

64 days following the suspension of the work on the project, and,
therefore, timely filed.
owner

on January

18.

A copy of the lien was mailed to the
It was not mailed

by certified mail;

however, it is agreed that the owners received a copy of the
mechanic's lien a few days following January 18.
requires

that

the

lien

claimant

certified mail a copy of the lien.
this phrasing

shall

Section 38-1-7

deliver

or

mail

by

I hold that the purpose of

is to assure notice, and that where notice was

admittedly received, that the failing to mail by certified mail
is of no legal significance.

Regular mail would

satisfy

the

deliver requirement.
The question of proper verification is not raised on the
Beuhner lien.

In regard to the Beuhner lien, I hold that it is

valid and enforceable.

If my figures are correct, the amount

owed is $41,466 with interest since December 1, 1981.

In this

regard, I hold the interest to be the legal rate and not the 15%
awarded by the arbitration board.
used as a form of penalty.

The 15% figure was apparently

In regard to attorney's fees for the

enforcement of this lien, I find the amount of $12,000 to be
reasonable.
As to Smith Plumbing, they filed a counterclaim against
Worthington & Kimball, but did not bring an action for the foreclosure of its lien*

I find that the amount owed Smith Plumbing

is $6,172*50 with interest at 10% from December 1, 1981.

•7^
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I find the amount owed Worthington & Kimball is $377,131
less

$2,355 that goes to personal property and not under the

lien.
As

to

Worthington

the

first

and

& Kimball, it

second

appears

mechanic's

to

me

that

liens
the

of

second

mechanic's lien is nothing more than a correction of the description set forth in the first, and was probably superfluous in that
the

first

mechanic's

lien

sufficient to give notice.

description,, though

flawed, was

The problem with the plaintiffs' lien

or liens is that they are not verified.

Each is an acknowledg-

ment that the signer executed the notice, and that the contents
thereof is true of his own knowledge.
tion.

This is not a verifica-

A verbal affirmation that the statements are true is not

the same as or a substitute for a verification.

Verification

requires both the swearing to the truth of the statements by the
subscriber and certification thereto by the officer authorized by
law to administer oaths.
be

verified".

Mortgage

v.

It

appears

Hansen

verification.

Section 38-1-7 states "the claim must

That

that

forecloses
case

the
a

of

First

substitution

states

hypertechnicality that we can discount.
lien is created.

case

"verification

for
is

Security
actual
not

a

Without verification, no

Our statute leaves no room for doubt as to the

requirement of a verified notice of claim, and this court, in
Eccles Lumber Company v. Martin stated that since a mechanic's

T>-
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lien is statutory and not contractual, a lien cannot be acquired
unless the claimant complies with the statutory provision."

The

Court further stated that "where the statute failsf courts cannot
create

rights, and

should

not do so by unnatural and forced

construction."
Plaintiffs' notice of lien, lacking verification, fails
to create a valid mechanic's lien.
^tto Beuhner is entitled to judgment against Worthington
& Kimball for the figure set out above, as is Smith Plumbing.
Otto Beuhner is entitled to a decree of foreclosure in the amount
as set out above plus attorney's fees.
fees

to

the

prevailing

party,

in

In regard to attorney's

regard

to

the

failure

to

Worthington & Kimball's lien, I find C & A's attorney's fees to
be reasonably worth $6,000, and the Defendants First Interstate
Bank of Arizona and Stewart Title together to be worth $6,000*
The reason these fees are less than Beuhner's attorney1 s fees is
because they prevail in part and do not prevail in part.
Counsel

for

Otto

Beuhner

and

Company

is to

findings, conclusion and judgment in accordance herewith.
DATED this

/d

day of January, 1985.

RONALD 0. HYDE," Judde

-,4
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CERTIFICATE OF SERVICE
I hereby certify that on this \\

day of January, 1985,

a true and correct copy of the foregoing Memorandum Decision was
served upon the following:
Robert F. Bentley
Attorney for C & A Enterprises, Inc.
7525 East Camelback Road
Scottsdalef Arizona 85251
LaVar E. Stark
Attorney for Security Title and
First Interstate Bank
2485 Grant Avenue
Ogden, Utah 84401
Robert F. Babcock
Attorney for Plaintiffs
185 South Statef Suite 1000
Salt Lake City, Utah 84111
Thomas A. Duffin
Attorney for Defendant Otto Beuhner
311 South State, Suite 380
Salt Lake City, Utah 84111

•

r,\

PAULA CARR, Secretary

T*

THOMAS A. DUFFIN of
SPAFFORD, DIBB, DUFFIN & JENSEN
Attorneys for Defendant,
Otto Buehner & Company
311 South State, Suite 380
Salt Lake City, Utah 84111
Telephone: 531-8020
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT, IN AND FOR
WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership
GARY WORTHINGTON and
EDWIN N. KIMBALL, general
partners,
Plaintiff,
vs.

)
)
)
)
)
)
)
)

C & A DEVELOPMENT COMPANY,
an Arizona corporation,
C & A ENTERPRISES, an Arizona
partnership, FIRST INTERSTATE
BANK OF ARIZONA, N.A.,
STEWART TITLE COMPANY OF
SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation,
PERMALOY CORPORATION, a Utah
corporation, OTTO BUEHNER &
COMPANY, HOLBROOK COMPANY,
INC., DONALD K. LYBBERT, dba
LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING,
REDD ROOFING COMPANY and
JOHN DOES 1 through 24,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants. )

IV>

CORRECTED
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Civil No. 83387

-2The above entitled matter came on regularly for trial
before the Honorable Ronald 0. Hyde, one of the judges of the
above entitled court, on December 3 , 4 , 5

and 6, 1984.

Robert F.

Babcock appearing for and on behalf of plaintiffs, Uorthington
and Kimball Construction Company, a Utah general partnership,
Gary Worthington and Edwin N. Kimball, general partners; Robert
F. Bentley and Vaughn Armstrong appearing for and on behalf of
C & A

Development

Company,

an

Arizona

corporation,

C & A

Enterprises, an Arizona general partnership, comprised of Frank
S, Campbell, F. Richard Campbell, Gary Dee Jones, Robert A.
Campbell and Robert F. Bentley, and C & A Companies, Inc., an
Arizona corporation; LaVar E. Stark appearing for and on behalf
of First Interstate Bank of Arizona, N.A., and Stewart Title
Company of Salt Lake City; Thomas A. Duffin appearing for and on
behalf of Otto Buehner & Company

and Joseph Smith Plumbing.

Whereupon the court heard the respective testimony of plaintiff
and defendants in support of their Complaint and Counterclaims
and Cross-claims for a period of four days and then having taken
the matter under advisement, and now being fully advised in the
premises, enters the following Findings of Fact:

FINDINGS OF FACT
1.

This is an action by the plaintiff as the general

contractor on an industrial project in Weber County, State of

on

-3Utah, known as Lot 9 in Weber Industrial Park for the foreclosure
of its mechanic's lien and for the determination of the amounts
due and owing between it and other subcontractors, the validity
and priority of its mechanic's lien as to First Interstate Bank
of Arizona,

a lending

institution,

and

requesting

the above

entitled court, for a determination of the amounts due and owing,
the

validity

and

priority

between

the

parties

to

sell

the

property as described in its mechanic's lien.
1\

C & A

Development

Company

is

an

Arizona

corporation and F. Richard Campbell at all times herein was the
president

and that

Robert

F. Bentley,

at

secretary of the corporation, hereinafter

all

times was the

designated in these

Findings of Fact as "C & A Development".
3.

That C & A Enterprises is a general partnership

with its principal offices in Arizona, and Frank S. Campbell, F.
Richard Campbell, Gary Dee Jones, Robert A. Campbell, and Robert
F, Bentley, and C & A Companies, Inc. are general partners.
4.

That Worthington & Kimball Construction Company is

a general partnership with Gary Worthington and Edwin N. Kimball
general partners, hereinafter designated

in these Findings of

Fact as "Worthington & Kimball".
5.

That Otto Buehner & Company, dba Buehner Concrete,

is a Utah corporation, duly organized and existing under the laws
of the State of Utah, with its principal place of business in

p.o

-4Salt

Lake

County,

State

of

Utah, hereinafter

designated

as

"Buehner Concrete".
6.

That

Joseph

Smith

Plumbing

is

an

individual

proprietorship with its principal offices in Salt Lake County,
State of Utah, hereinafter designated as "Smith Plumbing11.
7.

Stewart Title Company of Salt Lake City is a title

company with its principal office at 261 East 300 South, Salt
Lake City, Utah, hereinafter designated as "Stewart Title".
8.

That First Interstate Bank of Arizona, N.A., is an

Arizona corporation, with its principal office at the Interstate
Bank

Plaza,

P.

0*

Box

20551,

Phoenix, Arizona, hereinafter

designated as "First Interstate".
9.

Permaloy Corporation, is a Utah corporation now in

bankruptcy and was at all times herein a tenant or lessee of
C & A Enterprises, an Arizona partnership, hereinafter designated
as "Permaloy".
10.

All of the other parties have not answered or have

filed dismissals or are not material to this action.
11.

That on or about July 2, 1980, C & A Development

entered into a construction contract with Worthington & Kimball
for a manufacturing plant to be built on Lot 9 in the Weber
Industrial Park in Weber County, Utah, hereinafter designated as
the

"subject

property" for

$1,977,813.00, attached

Exhibit 2 of the trial exhibits.

f/H

hereto as

-512.

That after entry into the contract between the

above entitled parties, C & A Development, as owner, assigned the
construction contract to C & A Enterprises.
13.

That on the 5th day of August, 1980, Worthington &

Kimball entered into a subcontract with Buehner Concrete for the
furnishing of concrete members (floor double tees inverted tee
beams, column and rectangular beams) for the sum of $469,657.00.
14.

That

Buehner

Concrete

furnished

the

first

materials on the subject building and property on the 24th day of
September, 1980, and furnished the last materials on the project,
pursuant to its contract on the 19th day of February, 1981.
15.

That a Deed of Trust to secure an indebtedness on

the subject building and property was given by First Interstate
according to the following terms, conditions, amounts and time:
Dated:
Trustor:
Amount:
Trustee:
Beneficiary:
Recorded:

November 1, 1981
C & A Enterprises
$2,300,000.00
Stewart Title Company of Salt Lake City
First Interstate Bank of Arizona, N.A.
November 30, 1981, as Entry No. 848026
in Book 1393, at page 1305 of official
records

16.

A mechanic's lien was filed in Weber County by

Gary J. Worthington and Edwin N. Kimball, dba Worthington and
Kimball in the amount of $430,586.15, plus interest for labor and
materials recorded January 14, 1982, as Entry No. 850356 in Book
1396

at page
[\X*

258 of official records, first work

day being

-67/15/80 and last work day being 11/12/81, hereinafter designated
as Worthington & Kimball!s first mechanic's lien.
17e

A mechanic's lien was filed by Buehner Concrete in

Weber County in the amount of $46,966.00, plus interest for labor
and material, recorded January 15, 1982, as Entry No. 850122 in
Book 1396 at page 387 of official records, hereinafter designated
as the Buehner mechanic's lien.
18.

A mechanic's lien was filed in Weber County by

Joseph Smith Plumbing in the amount of $6,172.50, plus interest
for labor and materials, recorded January 29, 1982, as Entry No.
851211

in Book

1397 at page

24 of records, and re-recorded

February 19, 1982, as Entry No. 852228 in Book 1397 at page 1753
of

official

records,

mechanic's lien.

hereinafter

designated

as

the

Smith

No Counterclaim or action was filed by Smith

Plumbing to foreclose their lien and the parties stipulated that
the lien is null and void as an encumberance against the property
as herein set forth.
19.

A notice of lien was filed by Gary J. Worthington

and Edwin N. Kimball, dba Worthington and Kimball Construction
Co. in the amount of $430,586.15, plus interest for labor and
materials, recorded February 8, 1982, as Entry No. 851656 in Book
1397 at page

768 of official

records, first work

day being

7/15/80 and last work day being 10/23/81, hereinafter designated
as the Worthington & Kimball second mechanic's lien.

-720.

That the contract between Worthington & Kimball,

C & A Development and C & A Enterprises, provided for arbitration
and that an arbitration hearing was held between the parties and
an award was made together with Findings of Fact on the 7th day
of November, 1983, with Peter Billings, Chairman and George Ee
Lyman and B. Lue Bettilyon as arbitrators, which arbitration
award was affirmed by the above entitled court on the 17th day of
January, 1984, and

is now part of the record

in the above

entitled matter, hereinafter designated as the Arbitration Award.
21.

That Worthington & Kimball in the performance of

its contract with

defendants, C & A Development

C & A

performed

Enterprises

the

first

work

on

Company, and
the

subject

property and subject building on the 15th day of July, 1980, and
did the last work on November 12, 1981, and that all of the work
between July 15, 1980, and November 12, 1981, was necessary to
complete the original, or general contract that Worthington &
Kimball had with the C & A Enterprises, together with appropriate
change orders.
22 o That on August 14, 1981, Worthington & Kimball
gave

to

C & A

Enterprises

a

Certificate

of

Substantial

Completion, which is defined as follows:
"The Date of Substantial Completion of the Work or
designated portion thereof is the Date certified
by the Architect when construction is sufficiently
complete,
in
accordance
with
the
Contract
Documents, so the Owner can occupy or utilize the
Work or designated portion thereof for the use for

-8which it is intended, as expressed in the Contract
Documents o,f
The court finds that the Certificate of Substantial Completion
and the definition as given therein, and its purpose was not
given by

the parties

as

their

intention

that Worthington &

Kimball's general contract and change orders had been completed,
but that the project had reached the stage of completion that the
Owner could start to commence to occupy the building, to install
various machinery, tanks and other equipment which
needed

in order to carry on its manufacturing

the Owner

process.

The

document was never accepted by C & A Enterprises, among other
things o
The

court

finds

that

after

August

14, 1981, that

Worthington & Kimball performed the following work to complete
its contract with C & A Enterprises as follows %
DATE

DESCRIPTION OF WORK PERFORMED

8/15/81

Completed the general painting contract.

8/17/81

Obtained materials for the boiler piping
and installed them in the heating system
for the manufacturing purposes of the
C & A Enterprises.
Worked on the boiler piping on the
building.

8/18/81
8/19/81

Obtained strap and other materials for
hanging the boiler piping and worked on
the project on this date.

8/20/81

Picked up boiler piping, worked on the
suspended ceiling to complete this work
and drilled holes for the installation
of the boiler piping.

-9-

8/21/81

Worked on the boiler piping.

8/24/81

Worked again on the boiler piping and
did weather stripping on the building.
Picked up and installed three locks
pursuant to the hardware schedule.

8/25/81

Work on keying the doors and hinges and
installed the bumpers on various doors
and did additional work on the boiler
piping.

8/26/81

The landscape architect completed most
of his work.
Work was done on
installing
fittings
in the boiler
piping.

8/27/81

Bases for the boiler pump were installed
Louvers were installed for the furnaces.

8/28/81

Sump at the ramp was poured and work was
done on the electrical system. Work on
the dampers was done.
SEPTEMBER 1981

9/1/81

Work was done on weather stripping for
the building together with work to get
the heat to the camera room.

9/2/81

Electrical wiring was performed for the
make-up air units.

9/3/81

Continued wiring for the make-up units.
Castors were installed for the large
swing doors on the project.
Work was done on the emergency lighting.

9/4/81

Materials were obtained for painting the
floors.

9/8/81

Materials were picked up for the alarm
system.

9/9/81

Materials were picked up for the epoxy
paint for the floor finish.

-10-

9/10/81

The
subcontractor
picked
up
alarm
equipment for the subcontractor's work
on the project.

9/11/81

Work on the boiler piping.

9/21/81

Picked up sealers for
Pratt & Lambert.

the

floors at

9/22/81

Picked up acid to clean the panels in
the front entry way and work was
commenced on this particular project.

9/23/81

ABC Fire Protection Equipment completed
their contract on the fire sprinkling
system for the building.

9/30/81

Checked out the electrical wiring on
Permatex. Color coded the three-phase
electrical system on the project.
Also greased and lubed the motors on the
electrical equipment in the building.
OCTOBER 1981

10/1/81

Picked up the vents and piping.

10/2/81

Washed the front entry way with acid.
Prepared it for paint.

10/5/81

Additional entry way cleaned. Patched
the stairs with a first coat of
materials.
Worked on completing and
keying the hardware.

10/6/81 thru
10/8/81

Checked out the electrical system,
finished the walls in the building.

10/27/81

On this date the general contractor's
subcontractor
for
testing,
Servco,
check tested and started 4 Applied Air
Heaters.
Made
adjustments,
set
controls, set input gas air.
Set
dampers and checked modulation and
settings and calculated.
Instructed
personnel on operation. Remounted air

-11switch
lines on two
large units.
Repaired Partlow modulation on small
unit.
The cost for this, which the
parties testify was absolutely essential
for the operation of the air units, was
$326.50.
10/26/81

Sealed the stairs with a second coat of
sealer.

10/27/81 thru
10/30/81

Did
the
final
electrical
testing,
checked out the miscellaneous punch
items. Installed pans around the door
locks so that when doors were open, the
hardware would not push holes in the
wall as they were opened.
NOVEMBER 1981

11/1/81

Instructed the owner in the operation of
the mechanical design equipment for
make-up air units over the tank lines.

11/10/81

Installed scuppers and down spouts on
the roof.

11/12/81

Built and completed the drainage ditch
around the building and sprayed the
trees with wax sealer.

23 c The court finds that all of the items, many of
which are mentioned and some which are not, were done to complete
the building

in the months of August, September, October and

November, 1981, were required under the terms and provisions
of Worthington & Kimball's contract with C & A Enterprises, and
were made in the pursuance of the natural and reasonable fulfillment of Worthington & Kimball's obligation under its contract and
were not made for the purpose of extending the time of filing of
a lien and none of them were done a long time after the principal

-12work had been done on the contract, and all of the reasons that
were

given

pursuant

to

the

evidence

were

satisfactory

and

reasonable to the above entitled court within the time frame for
the reasonable completion of the contract between the parties and
the court finds that they were not delayed for the purpose of
extending time to file the notice of lien.

The court further

finds that the items were not trivial or minor, but were made in
good faith to remedy defects or made in good faith to complete
the contract between the general contractor and the owner.
24.
Answer,

The court further finds that C & A Enterprises'

Counterclaim

in

Arbitration

also

alleged

that

the

contract between the two parties was not completed on November
12, 1981, the last date that work was performed by the general
contractor, and further allege that a punch list which they had
furnished previous to this time had not been completed.
25.

The court finds that the application for final

payment was not made until November 15, 1981, further indicating
that

the

parties

did

not

regard

that

final

completion

had

occurred.
26.
all

of

the

contractor

The court finds that before final completion of
items

and

the

under

the

owner,

contract
that

the

between
general

the

general

contractor,

Worthington & Kimball was ordered off the project because of a
financial inspection that was going to take place on or about

-13November 10, 1981, which would indicate to a loaning institution
that there were still items to be completed on the contract; and
work was thereafter suspended at the request of and pursuant to
the instruction of the C & A Enterprises.
27.

The court, therefore, finds that Otto Buehner &

Company, as a subcontractor of the general contractor, filed its
Lien on January 15, 1982, within 64 days after C & A Enterprises
requested and directed Worthington & Kimball to leave and cease
work on the project and the mechanic's lien was timely filed.
28.

A copy of the lien was mailed to the owner, C & A

Enterprises, on January 18, 1982, and was acknowledged by the
C & A Enterprises in open court as having been received and the
court

finds that although Utah Code Annotated,

1953, §38-1-7

requires that the lien shall be delivered by certified mail, that
the purpose of the statute was to assure notice and that where
the

C & A

notice,

Enterprises

that

the

duly

admitted

certified

that

mail

they

had

requirement

was

received
of

no

significance and that regular mail satisfied the requirements.
29.
lien

was

enforceable
Annotated,

The court finds that the Otto Buehner & Company

properly
lien

verified
pursuant

and
to

the

is

a

good

provisions

and

valid

and

of

Utah

Code

1953, §38-1-7, as of the time the first work was

commenced on the premises as of July 15, 1980, and is prior in

-14time to the mortgage of First Interstate Bank of Arizona and is a
first and prior encumberance as to the interests of all of the
defendants in this action.
30.

That the reasonable amount of labor and materials

properly incorporated into the subject property, subject to the
Utah Mechanic's Lien Statute by Otto Buehner & Company was the
sum of $41,466.00 together with interest since December 1, 1981,
in the sum of $13,820.00, or a total of $55,286.00, together with
reasonable attorney's fees in the sum of $12,000.00 for enforcement of its lien.

The court holds that the legal rate for the

enforcement of Otto Buehner & Company's lien is 10%. That all of
the parties herein stipulated that the sum of $12,000.00 for
services rendered herein by Otto Buehner & Company's attorney was
reasonable.

That

the amounts

provided

in this

paragraph of

$55,286.00, together with $12,000.00 attorney fes, are included
in the amounts due and owing by C & A Development and C & A
Enterprises to Worthington & Kimball Construction and are further
included in the arbitration award as herein set forth.
31.

That Otto Buehner

& Company

and Worthington &

Kimball stipulated in open court that 15% interest would be due
and owing on the Otto Buehner & Company contract.

The court,

therefore, finds that Otto Buehner & Company is entitled to a
separate judgment against Worthington

& Kimball, not included

within the foreclosure decree for the sum of $3,749.94 as the

-15difference between the interest rate agreed between the parties
and the legal rate awarded by the court.
32.

That Joseph Smith Plumbing

furnished

labor and

materials of the reasonable value as hereinafter set forth to the
project at the special instance and request of Worthington &
Kimball,

although

it

filed

a

mechanic's

lien,

it

did

not

foreclose the lien and it is entitled to a judgment against
Worthington & Kimball for the sum of $6,172.50, together with
interest at the rate of 10% from December 1, 1981, in the sum of
$1,974.52 or a total of $8,147.02.
33.

That the amount due and owing to Worthington &

Kimball by C & A Enterprises, is the sum of $377,131.00, together
with interest at the rate of 10% per annum.

The court further

finds that of this amount, $2,355.00 was personal property and
was not properly
subject

lienable, leaving a balance

to the Utah Mechanic's

Lien

Statute

due and owing,
of $374,776.00,

together with interest at the rate of 10% per annum,,

It appears

to the court that the 15% interest awarded in the Arbitration
Award is a penalty and, therefore, the court is only awarding
Worthington & Kimball 10% interest on the amounts as provided
herein.
34.

The court finds that the first mechanic's lien of

Worthington & Kimball was not properly verified and that the
second

mechanic's

lien was

superfluous

in

that

the

parties

-16thought that the first mechanic's lien description was flawed,
but it was sufficient to give notice.

The court finds that all

of plaintiffs' mechanic's liens were not properly verified.
35.

That the reasonable value of the attorney fees by

Robert F. Bentley, attorney

for the C & A Companies, as the

prevailing party on the lien foreclosure is $6,000.00 and the
reasonable value of the attorney

fees by LaVar E. Stark, as

attorney for First Interstate Bank and Stewart Title of Salt Lake
is the sum of $6,000.00.
36.

The court finds that Frank S. Campbell, F. Richard

Campbell, Gary
Bentley

and

Dee Jones, Robert

C & A

Companies,

A.

Inc.

Campbell
were

and

partners

Robert
of

F,

C & A

Enterprises, but were not served with process in this action.
Plaintiff, Worthington & Kimball Construction Company, a general
partnership, should have the right to commence an appropriate
action against the individual partners of C & A Enterprises, an
Arizona partnership for a determination as to their liability
under this Judgment, without any prejudice for failure to join
the individual partners at the commencement of this action.
From the foregoing Findings of Fact, the court now
concludes as a matter of laws

-17CONCLUSIONS OF LAW
1.

That

there

is

now

due

and

owing

from

the

defendants, C & A Development Company, an Arizona corporation,
C & A

Enterprises, an

Arizona

partnership,

to Worthington &

Kimball Construction Company, a Utah general partnership, Gary
Worthington and Edwin N. Kimball, general partners, the sum of
$377,131.00, together with interest at the rate of 10%; the court
further

finds

that

of

this

amount,

$2,355.00

was

personal

property and was not properly lienable, leaving a balance due and
owing,

subject

to

the

Utah

Mechanic's

Lien

Statute

of

$374,776.00, which includes the amounts the amounts due and owing
to Otto Buehner & Company, dba Buehner Concrete as provided for
in these Findings of Fact and Conclusions of Law, exclusive of
attorney fees.

The mechanic's lien filed in Weber County by Gary

J. Worthington and Edwin N. Kimball, dba Worthington and Kimball
to secure the above amounts recorded on January 14, 1982, as
Entry No. 850356

in Book

1396 at page

258 of

the official

records, is null and void and was not properly perfected because
of the defective verification of the lien pursuant to Utah Code
Annotated, 1953, §38-1-7 as amended.
2.
Buehner

&

That
Company

there
by

is now

due

plaintiff,

and

owing

Worthington

to
&

the Otto
Kimball

Construction Company the sum of $41,466.00 together with interest
since December 1, 1981, in the sum of $13,820.00, or a total of

-18$55,286.00, together with reasonable attorney's fees in the sum
of $12,000.00 for enforcement of its lien, which is secured by a
good and sufficient Mechanic's Lien as provided for in Utah Code
Annotated, 1953, §38-1-7, on the following described property:
Lot 9, Plat "A" of the Weber County Industrial
Park
That the mechanic's lien of Otto Buehner & Company is prior in
time and prior in priority to the interest of any of the other
defendants, C & A Development Company, an Arizona corporation,
C & A Enterprises, an Arizona partnership, First Interstate Bank
of

Arizona, NeA. , Stewart

Title

Company

of

Salt Lake City,

Permaloy Corporation, Holbrook Company, Inc., Donald K. Lybbert
dba Lybbert Masonry Company, Joseph Smith Plumbing, Redd Roofing
Company,

Worthington

&

Kimball

Construction

Company,

Gary

Worthington and Edwin N, Kimball, and that the above described
property be foreclosed and sold by the Sheriff of Weber County,
as in such cases made and provided and that the proceeds from the
sale thereof after payment of the costs be applied first to the
satisfaction of the amounts due and owing to Otto Buehner &
Company as herein, and the balance, if any, to C & A Development
Company, an Arizona corporation, C & A Enterprises, an Arizona
partnership, and C & A Companies, an Arizona corporation, First
Interstate Bank of Arizona, N.A., as their interest may appear or
as the above entitled court may determine.

In the event that the

proceeds of the sale are insufficient to satisfy the amounts due

-19and owing

to defendant, Otto Buehner & Company herein, Otto

Buehner

Company

&

shall have

a

deficiency

Worthington & Kimball Construction Company.

judgment

against

The amounts due and

owing to Otto Buehner & Company, exclusive of attorney fees are
also included in the amounts due and owing in paragraph 1 of the
Conclusions

of Law,

owing

by

C & A

Development

Company, an

Arizona corporation, C & A Enterprises, an Arizona partnership,
and C & A Companies, an Arizona corporation, to Worthington &
Kimball Construction Company,,
4.

That

corporation,

C & A

entitled

a reduction

to

C & A

Development

Enterprises,
from

an

the

Company,

Arizona
amounts

an

Arizona

partnership,
due and

owing

are
to

Worthington & Kimball Construction Company for $6,000.00 as the
reasonable attorney's fees for prevailing in the mechanic's lien
foreclosure

action

and

the

failure

of Worthington

& Kimball

Construction Company to establish their mechanic's lien.
5.

That First Interstate Bank of Arizona, N.A. is

entitled to a judgment against Worthington & Kimball Construction
Company

for

prevailing
failure

$6,000.00

as

the

in the mechanic's

of

Worthington

&

reasonable

attorney's

fee

for

lien foreclosure action and the
Kimball

Construction

Company

to

establish their mechanic's lien.
6.

That

there

is now

due

and

owing

to

the Otto

Buehner & Company by Worthington & Kimball Construction Company,

-20the sum of $3,749.94 as the difference between the interest rate
agreed between the parties and the legal rate awarded by the
court.
7.

That Joseph Smith dba Joseph Smith Plumbing is

entitled to a judgment against Worthington & Kimball Construction
Company, a Utah general partnership, Gary Worthington and Edwin
N. Kimball, general partners, for the sum of $8,145c04, together
with interest as provided for by law,
8.

Any person acquiring any interest since filing the

lien as herein specified shall be foreclosed of any right, title
or interest as subscribed herein.
9.
C & A

That

Development

the rights
Company,

and
an

claims of

Arizona

the defendants,

corporation,

C & A

Enterprises, an Arizona partnership, First Interstate Bank of
Arizona, N.A, , Stewart Title Company of Salt Lake City, Permaloy
Corporation,

Holbrook

Lybbert Masonry

Company,

Company, Joseph

Inc.,

Donald

K.

Lybbert

Smith Plumbing, Redd

dba

Roofing

Company, and Worthington & Kimball Construction Company and any
other person or persons claiming by or through or under them be
declared to be subject and subordinate to the mechanic's lien of
the defendant, Otto Buehner & Company and such rights or claims
of such defendants and such other persons be forever barred,
subject only to redemption in the manner provided by law.

-2110.

That

the

plaintiff,

Worthington

&

Kimball

Construction Company, a general partnership, shall have the right
to commence an appropriate action against the individual partners
of C & A Enterprises, an Arizona partnership for a determination
as to their liability under this Judgment, without any prejudice
for failure to join the individual partners at the commencement
of this action.
Dated this

day of

, 1985.

BY THE COURT:

JUDGE
MAILING CERTIFICATE
I certify that I mailed a copy of the foregoing
Findings of Fact and Conclusions of Law to the following parties
by placing a true copy thereof in an envelope addressed to:
Robert F. Bentley
Attorney for C & A Development Co. and
C & A Enterprises, Inc.
7525 East Camelback Road
Scottsdale, Arizona 85251
LaVar E. Stark
Attorney for First Interstate Bank of
Arizona, N.A. and
Security Title Company of Salt Lake
2651 Washington Boulevard
Suite 10
Ogden, Utah 84401

\

s

A O

-22Robert F, Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
postage prepaid, this

)'/

day of^

^

128(5)

wV

, 1985.

^

^

^

THOMAS A. DUFFIN of
SPAFFORD, DIBB, DUFFIN & JENSEN
Attorneys for Defendant,
Otto Buehner & Company
311 South State, Suite 380
Salt Lake City, Utah 84111
Telephone: 531-8020
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT, IN AND FOR
WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership
GARY WORTHINGTON and
EDWIN N. KIMBALL, general
partners,

)
)
)

CORRECTED
ORDER, JUDGMENT AND
DECREE OF FORECLOSURE

Plaintiff,
vs.

;

C & A DEVELOPMENT COMPANY,
an Arizona corporation,
C & A ENTERPRISES, an Arizona
partnership, FIRST INTERSTATE
BANK OF ARIZONA, N.A.,
STEWART TITLE COMPANY OF
SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation,
PERMALOY CORPORATION, a Utah
corporation, OTTO BUEHNER &
COMPANY, HOLBROOK COMPANY,
INC., DONALD K. LYBBERT, dba
LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING,
REDD ROOFING COMPANY and
JOHN DOES 1 through 24,

j
]
]
;
;
)
]
)
)
)
)
)
)
)
)
)
)

Defendants. )

\\A

Civil No. 83387

-2The above entitled matter came on regularly for trial
before the Honorable Ronald 0. Hyde, one of the judges of the
above entitled court, on December 3 , 4 , 5

and 6, 1984. Robert F.

Babcock appearing for and on behalf of plaintiffs, Worthington
and Kimball Construction Company, a Utah general partnership,
Gary Worthington and Edwin N. Kimball, general partners; Robert
F. Bentley and Vaughn Armstrong appearing for and on behalf of
C & A

Development

Company,

an

Arizona

corporation,

C & A

Enterprises, an Arizona general partnership, comprised of Frank
Se Campbell, F. Richard Campbell, Robert A. Campbell, Gary Dee
Jones, Robert F. Bentley, and C & A Companies, Inc., an Arizona
corporation; LaVar E. Stark appearing for and on behalf of First
Interstate Bank of Arizona, N.A., and Stewart Title Company of
Salt Lake City; Thomas A. Duff in appearing for and on behalf of
Otto Buehner & Company and Joseph Smith Plumbing,

Whereupon the

court heard the respective testimony of plaintiff and defendants
in support of their Complaint and Counterclaims and Cross-claims
for a period of four days and then having taken the matter under
advisement, and being fully advised in the premises, and having
entered its Findings of Fact and Conclusions of Law;
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED:
1.

That Worthington & Kimball Construction Company, a

Utah general partnership, have and recover from C & A Development

-3Company, an Arizona corporation, C & A Enterprises, an Arizona
partnership, the sum of $377,131.00 together with interest at the
rate of 10% and the court further finds that of this amount,
$2,355.00 was personal property and was not properly lienable,
leaving a balance due and owing, subject to the Utah Mechanic's
Lien Statute of $374,776.00.

That the amounts as provided herein

also include the amounts due and owing to Otto Buehner & Company
as hereinafter set forth, exclusive of attorney fees as provided
in paragraph 3 of this Decree.
2.

The mechanic's lien filed in Weber County by Gary

J. Worthington and Edwin N. Kimball, dba Worthington and Kimball
Construction Company, to secure the above amounts recorded on
January 14, 1982, as Entry No. 850356 in Book 1396 at page 258 of
the official records, as more particularly described in Weber
County, State of Utah, as:
Lot 9, Plat
Park

l! ff

A

of the Weber County Industrial

is null and void and was not properly perfected because of the
defective

verification

of

the

lien

pursuant

to

Utah

Code

Annotated, 1953, §38-1-7 as amended.
3.

A notice of lien was filed in Weber County by Gary

J. Worthington and Edwin N. Kimball, dba Worthington and Kimball
Construction Co. secured by the above amounts, recorded February
8, 1982, as Entry No. 851656 in Book 1397 at page 768 of official
records, as more particularly described in Weber County, State of
)>\D

.4Utah, as:
Lot 9, Plat "A" of the Weber County Industrial
Park
is null and void and was not properly perfected because the
defective verification of the mechanic's lien pursuant to Utah
Code Annotated, 1953, §38-1-7 as amended.
3,

That the amount due and owing to Otto Buehner &

Company by Worthington & Kimball Construction Company, is the sum
of $41,466 a 00 together with interest since December 1, 1981, in
the sum of $13,820.00, or a total of $55,286.00, together with
reasonable attorney's fees in the sum of $12,000.00 or a total of
$67,286.00 for enforcement of its lien, which is secured by a
good and sufficient Mechanicfs Lien as provided for in Utah Code
Annotated, 1953, §38-1-7, on the following described property:
Lot 9, Plat
Park

M

A" of the Weber County Industrial

That the mechanic's lien of Otto Buehner & Company is prior in
time and prior in priority to the interest of any of the other
defendants, C & A Development Company, an Arizona corporation,
C & A Enterprises, an Arizona partnership, First Interstate Bank
of Arizona, N.A.,

Stewart

Title

Company

of

Salt Lake City,

Permaloy Corporation, Holbrook Company, Inc., Donald K. Lybbert
dba Lybbert Masonry Company, Joseph Smith Plumbing, Redd Roofing
Company,

Worthington

&

Kimball

Construction

Company,

Gary

Worthington and Edwin N. Kimball, and that the above described

-5property be foreclosed and sold by the Sheriff of Weber County,
as in such cases made and provided and that the proceeds from the
sale thereof after payment of the costs be applied first to the
satisfaction of the amounts due and owing

to Otto Buehner &

Company as herein, and the balance, if any, to C & A Development
Company, an Arizona corporation, C & A Enterprises, an Arizona
partnership, and as to any other parties as their interest may
appear or as the above entitled court may determine.

In the

event that the proceeds of the sale are insufficient to satisfy
the amounts due and owing to defendant, Otto Buehner & Company
herein, Otto Buehner & Company shall have a deficiency judgment
against

Worthington

&

Kimball

Construction

Company,

Gary

Worthington and Edwin N. Kimball, general partners.
4.

That

corporation,

C & A

C & A

Development

Enterprises,

an

Company,

Arizona

an

Arizona

partnership,

are

entitled to a reduction against the amounts owing to Worthington
& Kimball Construction Company for $6,000.00 as the reasonable
attorneyfs fees for prevailing in the mechanic's lien foreclosure
action and the failure of Worthington

& Kimball

Company to establish their mechanic's lien.

Construction

The same is offset

against the amounts due and owing as set forth in paragraph 1 of
the

general

Construction

judgment
Company

entered
against

by

Worthington

&

Kimball

C & A

Development,

an

Arizona

corporation, C & A Enterprises, an Arizona partnership.

IV^

-65.

That First Interstate Bank of Arizona, NeA. have

and recover against Worthington & Kimball Construction Company a
judgment

for

prevailing
failure

$6,000.00

as

the reasonable

in the mechanic's

of

Worthington

&

attorney's

fee for

lien foreclosure action and the
Kimball

Construction

Company

to

establish their mechanic's lien.
6.

That Otto Buehner & Company have and recover a

judgment against Worthington & Kimball Construction Company for
the sum oX $3,749.94 together with interest at the rate of 15%
per annum from date hereof, as an additional sum not set forth in
the foreclosure of its Mechanic's Lien.
7.

That Joseph Smith dba Joseph Smith Plumbing have

and recover judgment against Worthington & Kimball Construction
Company, a Utah general partnership, Gary Worthington and Edwin
No Kimball, general partners, for the sum of $8,145.04, together
with interest at the rate of 12% per annum from date hereof.
8.

Any person acquiring any interest since filing the

lien as herein specified shall be foreclosed of any right, title
or interest as subscribed herein.
9.
C & A

That

Development

the rights
Company,

and
an

claims

Arizona

of the defendants,
corporation,

C & A

Enterprises, an Arizona partnership, First Interstate Bank of
Arizona, N.A., Stewart Title Company of Salt Lake City, Permaloy
Corporation,

\IS

Holbrook

Company,

Inc.,

Donald

K.

Lybbert

dba

-7Lybbert Masonry

Company, Joseph

Smith Plumbing, Redd Roofing

Company, and Worthington & Kimball Construction Company and any
other person or persons claiming by or through or under them be
declared to be subject to and subordinate to the mechanicfs lien
of the defendant, Otto Buehner & Company and such rights or
claims of such defendants

and such other persons be forever

barred, subject only to redemption in the manner provided by law.
10.

That

the

plaintiff,

Worthington

&

Kimball

Construction Company, a general partnership, have the right to
commence an appropriate action against the individual partners of
C & A Enterprises, an Arizona partnership for a determination as
to their liability under this Judgment, without any prejudice for
failure to join the individual partners at the commencement of
this action.
Dated this

day of

, 1985.

BY THE COURT:

JUDGE

luS

-8MAILING CERTIFICATE
I certify that I mailed a copy of the foregoing
Judgment to the following parties by placing a true copy thereof
in an envelope addressed to:
Robert F. Bentley
Attorney for C & A Development Co. and
C & A Enterprises, Inc.
7525 East Camelback Road
Scottsdale, Arizona 85251
LaVar E. Stark
Attorney for First Interstate Bank of
Arizona, N.A. and
Security Title Company of Salt Lake
2651 Washington Boulevard
Suite 10
Ogden, Utah 84401
Robert F. Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
postage prepaid, this
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